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Abstract

This paper argues that the Free, Prior and Informed 
Consent ǻFPICǼ element of fundamental indigenous 
rights does apply to extractive industry projects in 
Greenland. Unfortunately, speciic projects and the 
industry as a whole in Greenland have fallen short 
of meeting this requirement. This paper further 
argues that the ongoing failure of FPIC principles 
in Greenland is a source of signiicant corporate 
risk, in the form of legislative changes, retracted 
licenses, restricted access to project inancing and 
reputational damages. In light these concerns, this 
paper sets forth the argument that a proactive cor-
porate led approach to FPIC compliance would re-
duce or even eliminate this risk. While corporate-
led FPIC compliance may not address the need for 
an improved FPIC policy on a national level, the 
paper concludes that corporate-led FPIC compli-
ance would efectively counteract the direct corpo-
rate risk of non-consensual project development in 
Greenland.

Extractive resource projects have huge potential 
in Greenland, but the ongoing failure to obtain free, 
prior and informed consent ǻFPICǼ from afected 
indigenous communities is creating signiicant risk 
for investors. This kind of ȃnon-consensualȄ de-
velopment can have extreme negative impacts on 
indigenous culture, the natural environment and 
the corporate botom line. In Greenland, where 
indigenous peoples constitute Şş % of the popu-

lation, these negative impacts are substantially 
magniied.ŗ For extractive industries in Greenland, 
the nexus between project development and indig-
enous rights is therefore extremely relevant.

The purpose of this paper is to lay out the case for 
an increased role for corporations in Greenland to 
improve FPIC compliance in regards to the exploi-
tation of natural resources and protect indigenous 
rights in practice. 

To this purpose the paper identiies the spe-
ciic FPIC requirements that pertain to extractive 
resource exploitation in Greenland, demonstrates 
the risk that non-consensual development creates 
for corporations, and discusses whether there is a 
legal space for corporations themselves to take on 
an increased role in upholding FPIC principles in 
Greenland. 

The argument is made in four parts. Part I pres-
ents the background of extractive development in 
Greenland and identiies challenges in the extrac-
tive sector. Part II provides an introduction to the 
concept of FPIC, including the legal foundations 
and the role of FPIC in ensuring substantive indig-
enous rights in practice. Part II also identiies the 
enforcement of FPIC requirements as a source of 

ŗ CI“ Factbookǲ Regarding the legal recognition of the 
indigenous identity of the Greenlandic Peoples, refer 
generally and speciically to “rticle řř of the Report of 
the Commitee set up to examine the representation al-
leging non-observance by Denmark of the Indigenous 
and Tribal Peoples Convention, ŗşŞş ǻNo. ŗŜşǼ, made 
under article ŘŚ of the ILO Constitution by the National 
Confederation of Trade Unions of Greenland ǻSulinermik 
Inuussutissarsiuteqartut Katuiat-SIKǼ ǻSIKǼ. “vailable 
atǱ htpǱ//www.ilo.org/dyn/normlex/en/f?p=NORMLEXPU
”ǱśŖŖŗŘǱŖǱǱNOǱǱPśŖŖŗŘ_COMPL“INT_PROCEDURE_
ID,PśŖŖ.Ř_L“NG_CODEǱŘśŖŝŘŗş,en
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corporate risk. In Part III, the paper explores the 
current status of FPIC in the Greenlandic extrac-
tive industry from the perspectives of regulatory 
and political consultation mechanisms, determin-
ing that FPIC is not being met in regards to cer-
tain indigenous rights. Part III further identiies the 
speciic risks that extractive industry corporation 
in Greenland face, as a result of non-consensual 
development projects. The Paper concludes in Part 
IV, which lays out the legal basis for an increased 
role for corporations in obtaining FPIC in regards 
to substantive indigenous rights, as well as the 
practical ways in which such role would mitigate 
corporate risk. 

I. Background

a. Greenland in ŘŖŗřǱ The year of extractive 
resources

Cumulative foreign investment in GreenlandȂs 
extractives sector has exceeded US$ŗ.ŝbillion as 
prospectors have arrived from the US, Europe, 
China and “ustralia in pursuit of iron, oil, nick-
el, rubies, gold, uranium and rare earths.Ř Since 
ŘŖŖŘ, exploration licenses for GreenlandȂs re-
sources have grown six-fold.ř While GreenlandȂs 
mineral and oil annual production remains at 
precisely zero, ŘŖŗř saw four developments that 
point towards Greenland emerging as a key 
player in the worldwide extractives industry, but 
also suggest growing discontent.

The irst key development in ŘŖŗř was the 
surprise victory of the opposition Siumut Par-
ty in the parliamentary election, on a platform 
with increased participation of GreenlandȂs in-
digenous community in the extractive sector.Ś 

Ř James T. “reddy, Wall Street Journal. “ugust ŘŘ, ŘŗŖř.
ř Richard Mills, Greenland ofers exploration homerun po-

tential, Mining.com. “ugust ŗŖ, ŘŖŗř.
Ś See generally Jan M. Olsen, Mining proponents win Green-

land election, “P ǻMar. ŗř, ŘŖŗřǼ, htpǱ//news.yahoo.com/
mining-proponents-win-greenland-election-ŖŞśşŖŘřŝŘ--i-

nance.htmlǲ “listair Scruton, Voters Deliver ”acklash Over 
Greenland’s Minerals Rush, RђѢѡђџѠ (Mar. ŗř, ŘŖŗřǼ, htpǱ//

Despite promises to reign in extractive develop-
ment, numerous mining mega-projects continue 
to move forward, while contentious new legisla-
tion has opened the country to mining for rare 
earths and uranium.5 To quote the Prime Minis-
ter, ȃMining will come to Greenland.Ȅ6 

The second key development was the issu-
ing of the irst extraction permit approval under 
the Mineral Resources “ct, which was granted 
to London Mining Co in October. The Isua Mine, 
London MiningȂs iron mining project, is expect-
ed to produce ŗśM dry metric tons of iron pellet 
feed concentrate. The Mine includes a process-
ing facility and dedicated deep-water port.ŝ 
Following the ŘŖŗř elections, London Mining 
negotiated terms with the government, which 
provide an escalating royalty payment that rises 
to ś %.8 Despite these minimal royalties, it is still 
expected that the Government of Greenland will 
receive over US $ś billion over the lifetime of the 
project.ş

The third key development in ŘŖŗř was the 
narrow passage of a proposal to overturn the 
existing ban on mining rare earths and urani-
um.ŗŖ GreenlandȂs potential rare earth deposits 

www.reuters.com/article/ŘŖŗř/Ŗř/ŗř/us-greenland-elec-
tion-idUS”REşŘşŖŝFŘŖŗřŖřŗř [hereinafter Voters Deliver 
”acklash]ǲ Palash R. Ghosh, Greenland ElectionǱ “utonomy 
Comes “t What Price?, іяѡіњђѠ.ѐќњ ǻMar. ŗř, ŘŖŗřǼ, htpǱ//
www.ibtimes.com/greenland-election-autonomy-comes-
what-price-ŗŗŘřŝŞşǲ Terry Macalister, Greenland Govern-

ment Falls as Voters Send Warning to Mining Companies, ѡѕђ 
GѢюџёіюћ ǻMar. ŗś, ŘŖŗřǼ, htpǱ//www.theguardian.com/
world/ŘŖŗř/mar/ŗś/greenland-government-oil-mining-
resources.
5 Greenland votes to allow uranium, rare earths mining. Re-
uters, Oct Řś, ŘŖŗř ŗǱśŞam.
6 “reddy, Wall Street Journal, ŘŖŗř.
ŝ Michael “llan McCrae, Greenland iron ore mine gets 
green light. Mining.com. October ŘŜ, ŘŖŗř. 
8 Id.
ş Id.ǲ Leandi Kolver, Miningweekly.com ŘŚth October 
ŘŖŗř.
ŗŖ HammondȂs government won the heated debate by 
ŗś-ŗŚ vote. Greenland votes to allow uranium, rare earths 
mining. Reuters, Oct Řś, ŘŖŗř ŗǱśŞam.
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are projected to vault the country into a leading 
position worldwide in terms of rare earthȂs pro-
duction.ŗŗ With China currently dominating the 
worldȂs rare earths market, GreenlandȂs deposits 
could shift the worldwide balance of trade for 
these essential manufacturing inputs.ŗŘ

This bill raised opposition from indigenous 
and environmental activists within Greenland, 
and from the Government of Denmark, which 
maintains a ban on mining uranium and retains 
a role in the governance of Greenland.ŗř

The fourth key development was the open-
ing of dialogue to revise the existing Mineral Re-
sources “ct. Speciically, provisions have been 
proposed that would limit the authority that is 
currently granted to projects valued at more than 
US$ŗbillion.ŗŚ “nother proposal would allow 
companies to conclude agreements with foreign 
labor unions, thereby opening the country to 
cheap foreign labor. This would efectively by-
pass GreenlandȂs high labor costs in exchange for 
inexpensive workers, potentially from China.ŗś 

“lthough no legislation has been formerly pro-
posed, this is clearly the next issue set to divide 

ŗŗ Id.
ŗŘ “ccording to European Commission data, Greenland 
has ȃespecially strong potential in six of the fourteen ele-
ments on the EU critical raw materials list.Ȅ Cecilia Ja-
masmie, Greenland to revise polemic mining law. Mining.
com. October ŗŜ, ŘŖŗř.
ŗř Id. Esmarie Swanepoel, Greenland cuts Kvanejeld cost 
to $ŞŗŖm. Miningweekly.com. ŘŜth March ŘŖŗřǲ ȃPolls 
suggest a majority of Greenlanders agree with Mrs. Ham-
mond that mining ofers the best chance to spur the econ-
omy and ultimately wean Greenland from Danish eco-
nomic support. ”ut in the lead-up to ThursdayȂs vote on 
the Řś-year-old prohibition on uranium, Mrs. Hammond 
and other legislators, wearing colorful traditional dress, 
faced rare protests in the capital Nuuk from anti-mining 
demonstratorsȄ, James T. “reddy & Clemens ”omsdorf. 
Greenland Opens Door to Mining. Wall Street Journal On-
line. Oct. Řś, ŘŖŗř. 
ŗŚ Id.
ŗś Jamasmie, Mining.com. October ŗŜ, ŘŖŗř. 

indigenous rights and environmental advocates 
from GreenlandȂs pro mining and industry bu-
reaucracy.

b. FPICǱ No place at the table?
While the developments in GreenlandȂs nascent 
extractive industry sector have come thick and 
fast, steadily increasing investment in Green-
landȂs extractives has generated signiicant hos-
tility. Despite the opposition partyȂs victory in 
March, the promised reforms have not been suf-
icient to quiet the concerns of a signiicant seg-
ment of GreenlandȂs indigenous population.ŗŜ 

“t the core of this discontent is the persistent 
perception that GreenlandȂs indigenous popula-
tion, constituting Şş % of the population, has not 
been properly consulted regarding the use of the 
countryȂs non-renewable resources.ŗŝ 

This issue extends beyond politics. Despite 
constituting a majority of the population, Green-
landȂs indigenous population is entitled to cer-
tain fundamental indigenous rights under UND-
RIP and enforceable under the International La-
bour Organization Convention ŗŜş on the Rights 
of Indigenous Peoples, ǻILO ŗŜşǼ, to which and 
Greenland is a signatory. These fundamental 
rights may require that extractive industry proj-
ects in indigenous lands obtain FPIC from the af-
fected communities. Yet, in practice these rights 
are not available.ŗŞ

ŗŜ Nunavummiut Makitagunarningit, Greenlanders 
Protest Uranium Mining. September ŗř, ŘŖŗřǲ Green-
landȂs green light for uranium extraction sparks envi-
ronmental concerns. Euronews, October ŘŖŗř, “vailable 
atǱ htpǱ//www.euronews.com/ŘŖŗř/ŗŖ/Řś/greenland-s-
green-light-for-uranium-extraction-sparks-environmen-
tal-concerns/.
ŗŝ Supra, Note Ś.
ŗŞ See generally, Infra, Part III.
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II. Fpic, Indigenous Rights and Extractive 
Resources

a. Legal Foundation

ǻiǼ Underlying foundation
The concept of FPIC itself is an element of two 
legal principlesǱ the fundamental right to self-
determination of indigenous peoples and the 
property rights of indigenous peoples.ŗş 

The right to self-determination of indigenous 
peoples is based in the International Convention 
on Civil and Political Rights ǻICCPRǼ and the 
International Convention on Economical Social 
and Cultural Rights ǻICESCRǼ through common 
“rticle ŗ.ŘŖ

The property rights of indigenous peoples 
are also derived from the ICCPR and ICESCR 
particularly through common “rticle ŗ, which 
states all peoples have the right to ȃ…for their 
own ends, freely dispose of their natural wealth 
and resources without prejudice to any obliga-
tions arising out of international economic co-
operation, based upon the principle of mutual 
beneit, and international law.ȄŘŗ

Despite deriving from the same fundamen-
tal principles, the indigenous right to FPIC re-
garding self-determination is fundamentally 
diferent from the indigenous right to FPIC to 
the alienation of indigenous property. While the 
former is harder to enforce in practice, the later 
is more likely to be enforceable in court.ŘŘ

ŗş McGee, ”erkeley Journal of International, Law, Vol. 
Řŝ, Iss. Ř, ŘŖŖş.
ŘŖ International Convention on Civil and Political Rights, 
United Nations Treaty Series at şşş U.N.T.S. ŗŝŗ. “rticle ŗǲ 
UN General “ssembly, International Covenant on Econom-

ic, Social and Cultural Rights, ŗŜ December ŗşŜŜ, United 
Nations, Treaty Series, vol. şşř, p. ř, “rticle ŗ. 
Řŗ Id. 
ŘŘ For a detailed discussion on the connection between 
the right to self-determination and the indigenous right 
to FPIC, see infra, section II.a.ii.

For example, the Commitee on the ICESR 
has explicitly recognized the right to FPIC con-
cerning indigenous property rights. In a ŘŖŖŗ re-
port, the Commitee noted that FPIC principles 
should be applied when dealing with indigenous 
claims over timber, soil or subsoil mining proj-
ects and on any public policy afecting them.ȄŘř 

In ŘŖŖŘ, the Commitee called on Colombia to 
achieve prior and informed consent from indig-
enous peoples afected by resource extraction.ŘŚ 

“ ŘŖŖŚ statement from the Commitee expressed 
ȃdeep[ly] concern[ed] that natural extracting 
concessions have been granted to international 
companies without the full consent of the con-
cerned communities.ȄŘś 

ǻiiǼ FPIC and fundamental indigenous rights
FPIC is key element of the fundamental and 
universally recognized right to self-determina-
tion and the indigenous right to property, as 
expressed in the non-binding UNDRIP and the 
binding right to consultation found in ILO ŗŜş.

The right to FPIC as a derivative of the right 
to self-determination is expressed in UNRIP as 
the right to ȃfreely determine… political status 
and freely pursue… economic, social and cul-
tural development,Ȅ and the right to autonomy 
or self-government in maters relating to their 
internal and local afairs…ȄŘŜ FPIC applies spe-
ciically to the right ȃto maintain, protect and 
develop the past, present and future manifesta-
tions of their cultures,Ȅ as well as in regards to 

Řř The UN Commitee on Economic, Social and Cultural 
Rights on report of Columbia in relation to traditional 
lands ǻE/C.ŗŘ/I/“dd. ŝŚ, para. ŗŘǼ.
ŘŚ .N. High CommȂr. for Human Rights, Commitee on 
Economic, Social and Cultural Rights [CESCR], Conclud-
ing observations of the Commitee on Economic, Social 
and Cultural RightsǱ Colombia, ¶ ŗŘ and řř, U.N. Doc. 
E/C.ŗŘ/ŗ/“dd.ŝŚ ǻDec. Ŝ, ŘŖŖŝǼǲ McGee, ”erkeley Journal 
of International, Law, Vol. Řŝ, Iss. Ř, ŘŖŖş
Řś E/C.ŗŘ/ŗ/“dd.ŗŖŖ, ǻpara. ŗŘǼ. 
ŘŜ UNDRIP, “rticles ř and Ś.
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legislation and administrative measures efect-
ing indigenous peoples.Řŝ 

These rights are clearly inluenced by “rticle 
ŝ.ŗ of ILO ŗŜş, which reads in the pertinent part, 

The [indigenous] peoples concerned shall 
have the right to decide their own priorities 
for the process of development as it afects 
their lives, beliefs, institutions and spiritual 
well-being and the lands they occupy or 
otherwise use, and to exercise control, to the 
extent possible, over their own economic, so-
cial and cultural development. In addition, 
they shall participate in the formulation, im-
plementation and evaluation of plans and 
programmes for national and regional de-
velopment, which may afect them directly.

These rights are referred to hereafter as the fun-
damental indigenous right to self-determination, 
although it is a limited fundamental right, as de-
scribed above. 

UNDRIP address the issue of FPIC and nat-
ural resources directly in “rticles ŗŖ and Řş.ŘŞ In 
addition to speciic FPIC references, UNDRIPȂs 
emphasis on self-determination in regards to 
control over land and resources, in UNDRIP “r-
ticles ŘŜ and Řŝ. This can be understood as re-
enforcing the value of FPIC in regards to the core 
human rights of indigenous peoples. 

The right to FPIC over the alienation of 
property is based in UNDRIP “rticle ŗŖ and Řş, 
which guarantee the right to FPIC regarding 
forced relocation and the conservation of natural 
resources. I regards to proposed mining activi-

Řŝ UNDRIP, “rticles ŗŗ and ŗş.
ŘŞ UNDRIPǲ Parshuram Tamang, ȃ“n Overview of the 
Principle of Free, Prior and Informed Consent and In-
digenous Peoples in International and Domestic Law and 
Practices.Ȅ Department of Economic and Social “fairs, 
Division for Social Policy and Development, Secretariat 
of the Permanent Forum on Indigenous Issues. Work-
shop on Free, Prior and Informed Consent, January ŘŖŖś.

ties, “rticles ŗŖ and Řş are not directly equivalent 
to a right to FPIC over the use of indigenous re-
sources and land.Řş In practice however, the right 
to FPIC in regards to forced relocation and con-
servation is likely to form an efective check on 
any proposed exploitation of natural resources. 

UNDRIP is a soft law declaration and as 
such is non-binding and cannot be enforced, 
even against signatory members, let alone corpo-
rations.řŖ However, for those who promote and 
endorse the rights of indigenous peoples under 
international law, FPIC is now viewed as a de-
rivative of the right to self-determination, and as 
such is both binding and enforceable as custom-
ary international law.řŗ This conclusion however, 
remains contested. 

ILO ŗŜş predates UNDRIP by nearly two 
decades and relects a slightly older consensus 
on the scope of indigenous rights. However, un-
like UNDRIP, ILO ŗŜş is enforceable against all 
signatory states, including Greenland.řŘ 

“s a further precursor to UNDRIP, the 
ILOŗŜş also embraces FPIC, but limits FPIC 
requirements to maters of forced relocation.řř 

However, ILO ŗŜş does emphasize the role of 
consultation as a bedrock principle, particularly 
in regards to the exploitation of natural resourc-
es on lands traditionally associated with indig-
enous peoples.řŚ

Řş This right is found in UNDRIP “rticles Ş and ŘŜ, nei-
ther of which provide a right to FPIC.
řŖ UNDRIP, Preamble. 
řŗ Tara Ward, ȁThe Right to Free, Prior, and Informed 
ConsentǱ Indigenous PeoplesȂ Participation Rights within 
International LawȂ, ŗŖ Nw. J. Int’l Hum. Rts. śŚ ǻŘŖŗŗǼ.
řŘ Greenland acceded to ILO ŗŜş when Denmark be-
came a signatory state. See, International Labour Orga-
nization NormLex on ratiications by Denmark. “vailable 
atǱ htpǱ//www.ilo.org/dyn/normlex/en/f?p=ŗŖŖŖǱŗŗŘŖŖǱŖ
ǱǱNOǱŗŗŘŖŖǱPŗŗŘŖŖ_COUNTRY_IDǱŗŖŘŜŖş
řř ILO ŗŜş, “rticle ŗŜ.
řŚ International Labour Organization ǻILOǼ, Indigenous 
and Tribal Peoples Convention, CŗŜş, Řŝ June ŗşŞş, CŗŜş, 
at “rticle Ŝ.ŗ.
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ILO ŗŜş does not provide detailed guidance 
regarding the procedural deinition of consulta-
tion. However, “rticle Ŝ.Ř does state that con-
sultation should be ȃin good faith and in a form 
appropriate to the circumstances, with the ob-
jective of achieving agreement or consent to the 
proposed measures,Ȅ the key elements of which 
feature properly in the judicial interpretations of 
FPIC.řś

ǻiiiǼ Other International recognition of FPIC 
 requirements
The emerging international customary law con-
sensus of FPIC as an element of the rights to 
self-determination and indigenous lands and re-
sources is butressed by other intra-national bod-
ies. The Organization of “merican States ǻO“SǼ 
has demonstrated a strong commitment to the 
role of FPIC as an element of fundamental indig-
enous rights.řŜ

The UN Commitee on the Elimination of 
Racial Discrimination ǻCERDǼ has embraced 
FPIC in regards to indigenous land and resource 
claims. CERD ȃcalls upon the States Parties to 
recognize and protect the rights of indigenous 
peoples to own, develop, control and use their 
communal lands, territories, and resources and 
where they have been deprived of their lands 
… or used without their free and informed 

řś ILO ŗŜş, “rticle Ŝ.Ř. Part II.c.i.
řŜ The proposed “merican declaration on the rights of in-
digenous people of the Organization of “merican States 
ǻO“SǼ states that there is an enforceable right to be pro-
tected from the alienation of land and resources, as well 
as consent regarding relocation, and decisions regarding 
any plan, program or proposal afecting the rights or liv-
ing conditions of indigenous peoples. Proposed “meri-
can Declaration on the Rights of Indigenous Peoples ǻ“p-
proved by the I“CHR on February ŘŜ, ŗşşŝǼ “vailable 
at htpǱ//www.cidh.oas.org/Indigenas/Indigenas.en.Ŗŗ/
Preamble.htm. “rticles ŗŞ and Řŗǲ In addition, lands that 
have been place in conservation and that are subject to in-
digenous land claims may not be exploited for resources 
without irst obtaining FPIC from the claimants. Id. See 
also, E/CN.Ś/Sub.Ř/“C.Ś/ŘŖŖś/WP.ŗ ŗřǲ 

consent, to take steps to return those lands and 
territories.Ȅřŝ

In ŗşşŞ, the Council of Ministers of Europe-
an Union passed the Resolution on Indigenous 
Peoples within the Framework of the Develop-
ment Cooperation of the Community and Mem-
ber States. This Resolution conirmed that ȃindig-

enous have the right to choose their own development 
paths, which includes the right to objects, in particu-

lar in their traditional areas.Ȅ řŞ
 The Resolution was 

reairmed in ŘŖŖŘ by the European Commission, 
which stated that the EU interprets the language 
of the resolution to be the equivalent to the FPIC 
requirement.řş 

Likewise, a non-binding obligation, the 
Rio Declaration calls on states to ensure that 
indigenous peoples have the right to ȃefective 
participation in the achievement of sustainable 
development.ȄŚŖ

řŝ UN Commitee on the Elimination of Racial Discrimi-
nation ǻCERDǼ, UN Commitee on the Elimination of Racial 
DiscriminationǱ Concluding Observations, Canada, Řś May 
ŘŖŖŝ, CERD/C/C“N/CO/ŗŞ.
řŞ Council of Ministers of European Union, Resolution 
of Indigenous peoples within the framework of the de-
velopment cooperation of the Community and the Mem-
ber States. řŖ November ŗşşŞ.
řş Tom Giiths, a Failure of “ccountabilityǱ Indigenous 
Peoples, Human Rights, and Development “gency 
Standards ŘŞ, Řş ǻŘŖŖřǼ, htpǱ//www.forestpeoples.org/
documents/lawhr/ipjdevtstdsfailure _accountability-
decŖř_eng.pdǲ ”rent McGeeǱ The Community Referen-
dumǱ Participatory Democracy and the Right to FPIC. 
Published by ”erkeley Law Scholarship Repository, Vol. 
ŘŝǱŘ ŗş, ŘŖŖşǲ E/CN.Ś/Sub.Ř/“C.Ś/ŘŖŖś/WP.ŗ Řřǲ How-
ever, it should be noted that the European Convention 
on Human Rights has remained silent on the issue of 
indigenous rights and FPIC, and as such, the resolution 
of the Council of Ministers has yet to inluence the juris-
prudence of the European Court of Human Rights. Indig-
enous Peoples Guidebook, Working Draft. Indigenous 
Peoples Worldwide ©ŘŖŗŘ.
ŚŖ Rio Declaration on Environment and Development 
The United Nations Conference on Environment and 
Development, Having met at Rio de Janeiro from ř to ŗŚ 
June ŗşşŘǲ Numerous UN agencies have also embraced 
FPIC, with at least ŗŖ of ŗş agencies formally incorpo-
rating FPIC into their policies. These agencies include 
the UN Development Program ǻUNDPǼ, the Commitee 
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b. Obtaining FPIC in extractive projects
There is a clear trend towards recognizing af-
fected indigenous communitiesȂ right to FPIC 
for extractive projects.Śŗ This relects the growing 
recognition that abuses of the extractive industry 
sector are ȃone of the major problems faced by 
[indigenous people] in recent decades.ȄŚŘ “s a 
result, FPIC was become recognized as an essent-
ial element of the indigenous right lands and re-
sources.Śř

In practice, the obligation of FPIC is based on 
the principle of good faith and in recognition that 
the consultation ȃmust not only serve as a mere 
formality, but rather it must be conceived as ȃa 
true instrument for participation.ȄŚŚ Within these 
overarching principles, FPIC consists of four ele-

on the Elimination of Racial Discrimination, and the UN 
Oice of the High Commissioner for Human Rights. Ta-
mang, at ŗŘ, ŗŞ.
Śŗ McGee, ”erkeley Journal of International, Law, Vol. Řŝ, 
Iss. Ř, ŘŖŖş.
ŚŘ Id, quoting the U.N. Commission on Human RightsȂ 
Special Rapporteurǲ See also the Preamble to UNDRIP, 
ȃConcerned that indigenous peoples have sufered from 
historic injustices as a result of, inter alia, their coloni-
zation and dispossession of their lands, territories and 
resources, thus preventing them from exercising, in par-
ticular, their right to development in accordance with 
their own needs and interests.Ȅ
Śř The Kichwa Peoples of the Sarayaku community and 
its members v. Ecuador, Case ŗŜŝ/Ŗř, Report No. ŜŘ/ŖŚ, 
Inter-“m. C.H.R., OE“/Ser.L/V/II.ŗŘŘ Doc. ś rev. ŗ at 
řŖŞ ǻŘŖŖŚǼǲ Inter-“merican Court, Case of the Mayagna 
ǻSumoǼ “was Tingni Community vs. Nicaragua, Judg-
ment of “ugust řŗ, ŘŖŖŗǲ ȃIn ŘŖŖŗ, in its concluding ob-
servation, noted ȃwith regret that the traditional lands 
of indigenous peoples have been reduced or occupied, 
without their consent, by timber, mining and oil compa-
nies, at the expense of the exercise of their culture and the 
equilibrium of the ecosystem.Ȅ Tamang at ŗŘ.
ŚŚ Sarayaku vs. Ecuador ŗŞŜ, ŘŚř.
The Forest Peoples Programme, a leading indigenous 
rights organization identiies the elements of FPIC as fol-
lowsǱ
•  Free refers to the right to approve or decline a project without 

coercion or implied retaliation.
•  Prior refers to the right to have suicient time for informa-

tion gathering and discussion, including the translation of 
materials into local languages.

ments ǻfree, prior, informed and consentǼ, which 
must all be met individually and collectively for 
the FPIC element to be satisied.

Ȯ Free
Free means that the consultation process must 
be conducted in such way that allows the indig-
enous community to act independently. There-
fore, it must be free of coercion, pressure and 
intimidation.Śś 

The Commission in Sarayaku vs. Ecuador 
held that the consultation process must be more 
than a mere formality, rather it must be con-
ceived as ȃa true instrument for participation… 
which should respond to the ultimate purpose 
of establishing a dialogue between the parties 
based on principles of trust and mutual respect, 
and aimed at reaching a consensus between the 
parties.ȄŚŜ 

•  Informed refers to the right to have all relevant information 
available, relecting all views and positions and including 
balanced information on project risks and beneits.

•  Consent refers to the right to reach agreement with the 
full participation of authorized leaders, representatives, or 
decision-makers as decided by the Indigenous Peoples them-

selves.
“vailable atǲ htpǱ//www.forestpeoples.org/guiding-principles/
free-prior-and-informed-consent-fpicǲ The UN Commission 
on Human Rights, Sub-Commission on the Promotion 
and Protection of Human Rights Working Group on In-
digenous Populations, Twenty-third session ŗŞȮŘŘ July 
ŘŖŖś ǻE/CN.Ś/Sub.Ř/“C.Ś/ŘŖŖś/WP.ŗǼ statesǱ
–  In relation to development projects afecting indigenous 

peoples’ lands and natural resources, the respect for the prin-

ciple of free, prior and informed consent is important so thatǱ
–  Indigenous peoples are not coerced, pressured or intimidated 

in their choices of developmentǲ
–  Their consent is sought and freely given prior to the autho-

rization and start of development activitiesǲ
–  indigenous peoples have full information about the scope 

and impacts of the proposed development activities on their 
lands, resources and well-beingǲ

–  Their choice to give or withhold consent over developments 
afecting them is respected and upheld. 

Śś Tamang at ŚŞ.
ŚŜ Sarayaku vs. Ecuador ŗŞŜ. Řřş, ŘŚŖ.
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Ȯ Prior
Prior refers to the principle that consultation 
must take place throughout the project devel-
opment process and ensure that the afected 
communities actually have the opportunity not 
to grant consent.Śŝ This also means that consent 
must be granted prior to development activities 
in order to avoid compelling consent in viola-
tion of the principle of free consent discussed  
above.ŚŞ

“rticle ŗśǻŘǼ of ILO Convention No. ŗŜş 
clariies the purpose of prior consultation as fol-
lowsǱ ȃgovernments shall establish or maintain 
procedures through which they shall consult 
these peoples, with a view to ascertaining wheth-
er and to what degree their interests would be 
prejudiced, before undertaking or permiting 
any program for the exploration or exploitation 
of such resources on their lands.ȄŚş In practice, 
this means that consultation should occur during 
the earliest stages of development.śŖ 

Ȯ Informed
“ccess to information is often a substantial chal-
lenge for the efective implementation of FPIC 
requirements. Required information must go be-
yond a description of the project and include the 
potential social and economic impacts.śŗ 

In Sarayaku, the Commission described this 
information requirement as ȃclear, suicient 
and timely information on the nature and im-
pact of the activities to be carried out and on the 
prior consultation process.ȄśŘ The Commission 
stressed the importance of information so that in-
digenous peoples understand ȃpotential risks of 

Śŝ Sarayaku vs. Ecuador ŗŝŞ.
ŚŞ Tamang at ŚŞ.
Śş Sarayaku vs. Ecuador, ŘřŜ.
śŖ Sarayaku vs. Ecuador Řřŝ.
śŗ Tamang at ŚŞ.
śŘ Sarayaku vs. Ecuador ŗŘŜ.

the proposed development or investment plan, 
including the environmental and health risks.Ȅśř

Ȯ Consent
Consent and efective consultation are distinct, 
but interrelated concepts within the context of 
FPIC. While consultation is the process by which 
consent is achieved, right of consent is deined 
as the ȃchoice… [of indigenous communities]… 
to give or withhold consent over developments 
afecting them.ȄśŚ “ detailed analysis of consent 
is beyond the scope of this article, but the follow-
ing is a list of some of the key issues that must be 
addressed for consent to be efectiveǱ
 Ȯ Scope of the proposed activity consented toǲ
 Ȯ The parameters of the afected communityǲ
 Ȯ The mechanism by which the community 

grants consentǲ
 Ȯ The time horizon for which consent will be ef-

fective, and
 Ȯ “ny mechanisms by which consent can be 

revoked if the project has unanticipated im-
pacts.55

In Sarayaku, the Commission emphasized the 
importance of respecting the ȃparticular con-
sultation system of each people or community,Ȅ 
taking into account, ȃculturally appropriate 
procedures.Ȅ56

c. Enforcement of FPIC as a source of 
 Corporate Risk

In practice, the judicial enforcement of FPIC 
principles remains inconsistent. However, for 
extractive industry corporations, the risk of ef-

śř Sarayaku vs. Ecuador ŘŖŞ.
śŚ Tamang, at ŚŜ.
55 It is useful to compare these issues to the Guiding 
Principles and RŘR Framework. If the Guiding Principles 
have been properly implemented, these issues will like-
wise be addressed as part of the consultation process, 
thereby ensuring efective implementation of FPIC. 
56 Sarayaku vs. Ecuador ŗŜś. ŘŜř.
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fective enforcement is very real. Speciically, the 
FPIC requirement in regards to the exploitation 
of natural resources is enforced through speciic 
international and domestic courts, the lending 
conditions of international inancial institutions, 
responsive changes to regulatory frameworks 
and the reputation efects of public and private 
pressure groups. 

ǻiǼ Court enforcement
The judicial enforcement of FPIC requirements 
has remained primarily a mater of international 
courts, and as such primarily concerns the states 
against which it can be enforced. However, en-
forcement against states does have signiicant im-
plications for corporate entities as well, in terms 
of project cancellations, sanctions and ines. 

The Inter-“merican Court of Human Rights 
has led the way by repeatedly enforcing the FPIC 
element of fundamental indigenous rights.śŝ In 
three key decisions, the Inter-“merican Commis-
sion has repeatedly emphasized the link between 
consultation and the right of indigenous com-
munities to FPIC over the use of their lands and 
resources.58

The Mayagna Sumo “was Tingni Commu-
nity Case, decided in ŘŖŖŗ, found for the “was 
Tingi Community, citing the right to property in 
“rticle Řŗ of the Inter-“merican Convention on 
Human Rights. ǻI“CHRǼ.śş The Commission re-

śŝ E/CN.Ś/Sub.Ř/“C.Ś/ŘŖŖś/WP.ŗ ŗŝǲ James “naya, ȃIn-
digenous PeoplesȂ Participatory Rights in Relation to 
Decisions “bout Natural Resource ExtractionǱ The More 
Fundamental Issue of What Rights Indigenous Peoples 
Have in Land and ResourcesȄ, paper presented at “mer-
ican “ssociation of Law Schools Conference, January 
ŘŖŖśǲ The Mayagna ǻSumoǼ “was Tingni Community v. 
Nicaragua, Judgment of “ugust řŗ, ŘŖŖŗ, Inter-“m. Ct. 
H.R., ǻSer. CǼ No. ŝş ǻŘŖŖŗǼ. “vailable at, htpǱ//wwwŗ.
umn.edu/humanrts/iachr/“wasTingnicase.htmlǲ See 
also, Supra. Note Śř.
58 Id.
śş The Mayagna ǻSumoǼ “was Tingni Community v. 
Nicaragua, Judgment of “ugust řŗ, ŘŖŖŗ, Inter-“m. Ct. 

jected the idea of tacit consent, thereby endorsing 
a positive consent requirement on the alienation 
of indigenous lands and resources.ŜŖ

In the case of Sarayaku vs. Ecuador, the 
Commission strengthened the legal position of 
FPIC by identifying the criteria by which indig-
enous land and resources claims should be mea-
sured.Ŝŗ It also identiied the connection between 
UNDRIP  and ILO ŗŜş regarding the property 
rights of indigenous peoples protected by “r-
ticle Řŗ of the I“CHR.ŜŘ In addition, the decision 
clearly established the right to free, prior and in-
formed consultation and conirmed the link be-
tween the protection of natural resources and the 
right to use territory.Ŝř

The “frican Commission on Human and 
PeopleȂs Rights has also upheld the right of in-
digenous peoples to consent to the use of re-
sources in their territories. In the Ogoni Case, 
the Commission concluded that the Govern-
ment had not met its responsibility to ȃinvolve 
the Ogoni communities in the decisions that af-
fected the development of Ogoniland,Ȅ nor did 
it enforce the right of the Ogoni communities to 
ȃfreely dispose of [their] natural wealth.ȄŜŚ

FPIC has also begun to make its way into the 
courts of a limited number of states. For exam-

H.R., ǻSer. CǼ No. ŝş ǻŘŖŖŗǼ. “vailable at, htpǱ//wwwŗ.
umn.edu/humanrts/iachr/“wasTingnicase.html
ŜŖ Id.
Ŝŗ Sarayaku vs. Ecuadaor, ŗŚŞǲ In this regard, the Com-
mitee further referenced the Case of the Yakye “xa Indig-

enous Community v. Paraguay, Merits, reparations and costs, 
para. ŗśŚ, and Case of the Xákmok Kásek Indigenous People 
v. Paraguay, para. ŗŗř.ŗŜřǲ Cf. Case of the Sawhoyamaxa In-

digenous Community v. Paraguay, para. ŗřŘ, and Case of 
the Xákmok Kásek Indigenous People v. Paraguay, para. ŗŗř.
ŜŘ Sarayaku vs. Ecuador, Řŗś, ŘŞŘ-ř, ŗŜŗǲ In this regard, 
the Commitee further referenced Case of the Yakye “xa 
Indigenous Community v. Paraguay. Merits, reparations and 
costs, paras. ŗŘś to ŗřŖǲ Case of the Saramaka People v. Su-

riname, Preliminary objections, merits, reparations and costs, 
paras. şř and şŚ, and Case of the Sawhoyamaxa Indigenous 
Community v. Paraguay, paras. ŗŗŝ.
Ŝř Sarayaku vs. Ecuador ŗŚŜ.
ŜŚ E/CN.Ś/Sub.Ř/“C.Ś/ŘŖŖś/WP.ŗ ŗŞ.
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ple in ”elize, the Supreme Court has recognized 
UNDRIP  as binding in requiring informed con-
sent from indigenous peoples for any acts that 
ȃmight afect the indigenous peoplesȂ enjoyment 
of their land.Ȅ65

ǻiiǼ Lending policies of inancial institutions
Unlike the state-centric focus of international 
court enforcement, international inancial insti-
tutions have begun to enforce FPIC requirements 
through lending policies, which apply directly 
to the private sector.66 Most importantly, some 
international inancial institutions include FPIC 
principles in their loan conditions.Ŝŝ Therefore, 
projects that do not obtain FPIC from afected in-
digenous communities may not be able to obtain 
project funding.

For example, the International Finance Cor-
poration ǻIFCǼ has identiied the need to recog-
nize the rights and needs of indigenous commu-
nities in its Performance Standards.68 The IFC 
also requires ȃbroad community supportȄ for 
projects that are likely to have signiicant impacts 
on those communities.Ŝş 

The “sian Development ”ank ǻ“D”Ǽ re-
quires informed consent for any resetlement 
of indigenous peoples, prior to approving any 
project funding.ŝŖ Likewise, the European ”ank 

65 Coy v. ”elize, Claim No. ŗŝŗ, Supreme Court of ”elize 
ǻŗŞ. Oct. ŘŖŖŝǼ, available at
httpǱ//www.law.arizona.edu/depts/iplp/advocacy/
maya_belize/documents/ClaimsNosŗŝŗandŗŝŘofŘŖŖŝ.
pdf. 
66 “my K. Lehr and Gare “. Smith, Implementing a Cor-

porate Free, Prior, and Informed Consent PolicyǱ ”eneits and 
Challenges, a Lehr and Smith e-book, July ŘŖŗŖ. 
Ŝŝ Lehr and. Smith.
68 ȃIFCȂs Performance Standards on Social & Environ-
mental Sustainability Performance,Ȅ IFC ǻŘŖŖŜǼ, p. ŘŞ. ¶ ŗ, 
available at htpǱ//www.ifc.org/ifcext/sustainability.nsf/
“ttachments”yTitle/pol_PerformanceStandardsŘŖŖŜ_
full/$FILE/IFC+Performance+Standards.pdf 
Ŝş Lehr and Smith, at řŗ.
ŝŖ ȃInvoluntary ResetlementǱ Operation Policy and 
”ackground Paper,Ȅ I“D” ǻOctober ŗşşŞ.Ǽ, p. Ř, avail-

for Reconstruction and Development ǻE”RDǼ re-
quires that all companies obtain free, prior and 
informed consent from any indigenous peopled 
afected by E”RD funded projects.ŝŗ

The World ”ank ǻW”Ǽ has taken a more 
cautious approach to requiring FPIC, although 
the ”ankȂs Safeguard Policies include an FPIC 
requirement for all W” and IFC supported proj-
ects.ŝŘ However, for requisite environmental as-
sessments, afected indigenous and non-indige-
nous communities need to be consulted, but it is 
not necessary to obtain consent.ŝř

ǻiiiǼ Responsive changes to the regulatory 
 frameworks
The mounting opposition to non-consensual 
development is likely to afect the development 
of laws and regulatory frameworks that will di-
rectly afect business enterprises in the future.ŝŚ 

In Greenland, this link has been clearly estab-

able at htpǱ//idbdocs.iadb.org/wsdocs/getdocument.
aspx?docnum=řŜŘŗŖşǲ ȃOperational Policy on Indig-
enous Peoples,Ȅ I“D” ǻŘŘ Feb. ŘŖŖŜǼ, ¶ Ś.Ś ǻiiiǼ, avail-
able at htpǱ//idbdocs.iadb.org/wsdocs/getdocument.
aspx?docnum=ŜşŗŘŜŗ.
ŝŗ Lehr and Smith, ȃThe PolicyȂs Performance Require-
ment ŝ, ȃrecognizes the principle, outlined in the U.N. 
Declaration on the Rights of Indigenous Peoples, that the 
prior informed consent of afected Indigenous Peoples is 
required [for speciied project-related activities], given 
the speciic vulnerability of Indigenous Peoples to the 
adverse impacts of such projects.Ȅ at řś.
ŝŘ Lehr and Smith, at, řŖǲ Tamang, at řŞ.
ŝř World ”ank Safeguard Policies, OP Ś.Ŗŗ Ȯ Environ-
mental “ssessment, The World ”ank Group ǻJanuary 
ŗşşşǼ, available atǱ htpǱ//web.worldbank.org/W”SITE/
EXTERN“L/PROJECTS/EXTPOLICIES/EXTOPM“NU
“L/Ŗ,,contentMDKǱŘŖŖŜŚŝŘŚ~menuPKǱŜŚŝŖŗŜřŝ~pageP
KǱŜŚŝŖşŖşŜ~piPKǱŜŚŝŖşŗŖŞ.~theSitePKǱśŖŘŗŞ.Ś,ŖŖ.htmlǲ 
This split highlights concerns expressed by W” manage-
ment that FPIC has not yet reached the status of interna-
tional customary law and may be viewed as infringing on 
sovereign rights of governments. Tamang, at řŞ.
ŝŚ Jonathan ”onnitcha, The U.N. Guiding Principles on 
”usiness and Human RightsǱ The Implications for Enterprises 
and Their Lawyers, ”ѢѠ. & HѢњ. RѡѠ. Rђѣ., “utumn ŘŖŗŘ, 
at ŗś.
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lished.ŝś “ public debate on revising the mining 
law to reduce the inluence of corporations on the 
licensing process is actively ongoing and points 
towards a more restrictive licensing process in 
the near future.ŝŜ “lthough the inal outcome of 
that process is unclear, the lack of community 
consent to development projects could easily in-
luence legislation in Greenland, as it already has 
in Mongolia and ”olivia.ŝŝ

ǻivǼ Reputational Risk and Emerging Private Sector 
Standards
Over the past decade, an evolving standard of 
corporate behavior vis-à-vis human rights has 
emerged.ŝŞ In the context of these evolving stan-
dards, reputational risk has taken on new im-
portance. Socially responsible investors use an 
investment targetȂs FPIC compliance record as 
an investment criterion, while activists and ad-
vocates use FPIC non-compliance to name and 
shame violators.ŝş In addition, banks, institution-

ŝś Supra, Note ŗŘ.
ŝŜ Id.
ŝŝ See e.g. Jefrey Reeves, Resources, Sovereignty, and 
GovernanceǱ Can Mongolia “void the ȁResource CurseȂ? 
“sian Journal of Political Science. Volume ŗş, Issue Ř, 
ŘŖŗŗǲ John L. Hammond, Indigenous Community Justice 
in the ”olivian Constitution of ŘŖŖş. Human Rights Quar-
terly, řř ǻŘŖŗŗǼ ŜŚşȮŜŞŗ.
ŝŞ See e.g. E/CN.Ś/Sub.Ř/“C.Ś/ŘŖŖś/WP.ŗ ŘŝǱ ȃThe Final 
Report of the World ”ankȂs Extractive Industries Review 
concluded that ȃindigenous peoples and other afected 
parties do have the right to participate in decision-mak-
ing and to give their free, prior and informed consent 
throughout each phase of a project cycle. FPIC should 
be seen as the principal determinant of whether there is 
a ȁsocial license to operateȂ and hence is a major tool for 
deciding whether to support an operation.Ȅǲ The Norms 
on the Responsibilities of Transnational Corporations 
and Other ”usiness Enterprises with Regard to Human 
Rights ǻthe NormsǼ identiied numerous examples of 
an emerging consensus on FPIC regarding indigenous 
rights, expressly recognized that the right to consultation 
in ILO ŗŜş is to be interpreted as a right to FCIP regard-
ing to development projects.
ŝş Lehr and Smith, See also, U.N.G.“., Human Rights 
Council, Report of the Special Representative of the 
Secretary-General on the Issue of Human Rights and 

al investors, and counter-parties are increasingly 
demanding human rights compliance in their 
terms and conditions.ŞŖ Internationally, NGOs 
have successfully targeted banks and other insti-
tutional investors regarding extractive industry 
investments in several countries.Şŗ 

III. The Status of FPIC in Greenland
Having established that the FPIC is emerging 
as an element of fundamental indigenous rights 
recognized in customary international law and 
that the failure to comply with the deined FPIC 
requirements poses substantial risk to corpora-
tions, it is now possible to discuss the issue of 
FPIC compliance in Greenland. This section de-
scribes the current consultation framework in 
the Greenlandic extractive sector and compares 
this framework to the FPIC requirements. It fur-
ther addresses the question of whether or not the 
democratic process in Greenland, as a majority 
indigenous state, is suicient to satisfy FPIC re-
quirements.

Transnational Corporations and Other ”usiness Enter-
prisesǱ Mapping International Standards of Respon-
sibility and “ccountability for Corporate “cts, U.N. 
Doc. “/ HRC/Ś/Ŗřś ǻş Feb. ŘŖŖŝǼ. See also John Ruggie, 
ȃTreaty Road Not Traveled,Ȅ Ethical Corporation ǻMay 
ŘŖŖŞ.Ǽ, available at htpǱ// www.hks.harvard.edu/mrcbg/
news/ruggie/Pages%ŘŖfrom%ŘŖECM%ŘŖMay_FIN“L_
JohnRuggie_may%ŘŖŗŖ.pdf.
ŞŖ Jonathan ”onnitcha, The U.N. Guiding Principles on 
”usiness and Human RightsǱ The Implications for Enterprises 
and Their Lawyers, ”ѢѠ. & HѢњ. RѡѠ. Rђѣ., Fall ŘŖŗŘ, at ſƂ, ſƃ.
Şŗ See generally Rebecca Lawrence, Hidden Hands in the 
MarketǱ Ethnographies of Fair Trade, Ethical Consumption, 
and Corporate Social Responsibility, ŘŞ RђѠ. Eѐќћ. “ћѡѕџќ-
ѝќљќєѦ ŘŚŗ ǻŘŖŖŞǼǲ For example, The International Coun-
cil on Mining and Metals ǻICMMǼ, has not adopted the 
FPIC element of fundamental indigenous rights, but has 
adopted a Position Statement that has strong consulta-
tion requirements. It also identiies the possibility that a 
strong negative response from the consultation process 
may lead to the cancellation of otherwise legal projects, 
ȃICCM Position Statement on Mining and Indigenous 
Peoples,Ȅ ICMM ǻMay ŘŖŖŞ.Ǽ, ¶ ş, available at htpǱ//
www.icmm.com/document/Řşř
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a. Consultation framework in Greenland
Extractive industries in Greenland are regulated 
by the Mineral Resources “ct of ŘŖŖş ǻMR“Ǽ.ŞŘ 

The MR“ states that the Government of Green-
land, represented by the ”ureau of Minerals and 
Petroleum ǻ”MPǼ is the ȃoverall administrative 
authority for mineral resources.ȄŞř The ”MP 
must submit an annual report regarding new 
licenses issued to the Parliament of Greenland. 
This is the full extent of the Greenlandic Parlia-
ments role in the licensing process.ŞŚ 

With regards to the consultation process, 
the MR“ contains an assumption that any ex-
tractive project will have a signiicant impact on 
nature and therefore requires consultation with 
the ȃpublic and authorities and organizations 
afected.Ȅ85 This consultation process is not de-
ined and does not extend rights to stakehold-
ers beyond the ȃopportunity to express their 
opinion.Ȅ86 

The MR“ explicitly calls for a consultation 
process in association with the issuance of explo-
ration and extraction permits, as part of the man-
datory Social Impact “ssessment ǻSI“Ǽ and Envi-
ronmental Impact “ssessment ǻEI“Ǽ processes.Şŝ 

”oth of these assessments require consultation 
with afected groups and the public at large.88

ŞŘ Greenland Parliament “ct of ŝ December ŘŖŖş on 
mineral resource and mineral resource activities ǻMin-
eral Resources “ctǼ.
Şř Mineral Resources “ct “rticle ř.ŗ.
ŞŚ Mineral Resources “ct “rticle Ś.
85 Mineral Resources “ct “rticle Ŝŗ.ŗ.
86 Mineral Resources “ct “rticle Ŝŗ.ŗ.
Şŝ ”MP guidelines Ȯ for preparing an Environmental 
Impact “ssessment ǻEI“Ǽ, Report for Mineral Exploita-
tion in Greenland, ”ureau of Minerals and Petroleum 
Řnd Edition January ŘŖŗŗǲ Guidelines for Social Impact 
“ssessments Mining projects in Greenland. November 
ŘŖŖş, ”ureau of Minerals and Petroleum, Greenlandǲ In 
practice, the ”MP has required some applicants to en-
ter into an impact beneit agreement prior to receiving 
a license. However, the agreement is entered into by the 
applicant and the ”MP, not the afected communityǻiesǼ. 
Mineral Resources “ct “rticle Ŝŗ.řȮś.
88 Mineral Resources “ct “rt. Ŝŗ.

b. Efectiveness of Consultation Framework 
in Greenland

The lack of an efective mechanism by which 
indigenous peoples could express their right 
to consent to extractive industry development 
was the driving issue in the ŘŖŗř Parliamentary 
election.Şş Ongoing protests against the recent 
approval of the Isua mining project in Nuuk by 
the ”MP and the narrow passage of the law per-
miting uranium and rare earths mining would 
indicate that this problem has not gone away. 
However, such evidence while indicative, does 
not conclusively demonstrate the lack of FPIC in 
Greenland. Rather, it is necessary to consider the 
existing consultation framework in Greenland 
and determine if it complies with FPIC obliga-
tions. 

The Social Impact “ssessment
The Guidelines to the SI“ state, ȃThe process of 
preparing a Social Impact “ssessment is charac-
terized by having a high degree of public partici-
pation. The aim is that all relevant stakeholders 
shall be heard in the process.ȄşŖ The SI“ Guide-
lines identify key contextual issues for the assess-
ment and provide speciic, if limited instructions 
for performing the consultations.şŗ

While the Guidelines call for further partici-
pation in a ȃtimely mannerȄ with the provision 
of information for non-experts, the reality is that 
the participation process is far from satisfying 
the FPIC requirements.şŘ

Şş Supra, Note Ś.
şŖ SI“ Guidelines.
şŗ SI“ Guidelines Ř.ŗ. In this way, the SI“ Guidelines 
comply with the Guiding Principles, which emphasize 
context as a key pre-requisite for an efective consulta-
tion process. U.N. Special Representative of the Secre-
tary-General, Guiding Principles on ”usiness and Human 
RightsǱ Implementing the United Nations ȃProtect, Respect 
and RemedyȄ Framework, ŗř, U.N. Doc. “/HRC/ŗŝ/řŗǲ SI“ 
Guidelines, “ppendix ŘǱ Public Participation.
şŘ SI“ Guidelines.
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While the responsibility consultation under 
the SI“ lies with the applicant, the government 
has taken an active role in organizing public con-
sultations in conjunction with potential licensees, 
albeit with the applicant bears the cost.şř Despite 
these changes, the consultation process under 
SI“ has been problematic from a FPIC perspec-
tive.şŚ 

In practice, the SI“ consultation process is 
generally conducted in a free manner. However, 
it is not always possible for all afected commu-
nities to participate, let alone to grant consent.şś 

Often, more distant communities, if consulted at 
all, are only consulted once and such consulta-
tion is primarily to distribute information.şŜ

There is also a lack of cultural context and 
allowance for cultural decision-making mech-
anisms.şŝ “ short-term public consultation 
wherein the applicant and/or ”MP are present is 
not a culturally efective way to reach a consen-
sus on project development.şŞ

There is also an underlying issue with the 
lack of funding for efective consultation by the 
applicants. “ culturally sensitive consultation 

şř “nonymous Sources, Impact “ssessment Profession-
als, in Green. ǻ“ug. ŗŝ, ŘŖŗŘǼ.
şŚ Interview by Rutherford Hubbard with “nonymous 
Source, Indigenous Rights “ctivist, in Green. ǻ“ug. ŗś, 
ŘŖŗŘǼ.ǲ Interview with “qqalaq Lynge, Chair, Inuit Cir-
cumpolar Counsel, Greenland the “ssociation Hingi-
taq ŗşśř ǻThe Outcasts ŗşśřǼ, Thule, Green. ǻ“ugust Řŝ, 
ŘŖŗŘǼ. Interview by Rutherford Hubbard with “nony-
mous Sources, Impact “ssessment Professionals, in 
Green. ǻ“ug. ŗŝ, ŘŖŗŘǼ. 
şś “uthorȂs personal notes taken during the Public Con-
sultation “ugust Řŝ, ŘŖŗŘǲ “nonymous Sources, Impact 
“ssessment Professionals, in Green. ǻ“ug. ŗŝ, ŘŖŗŘǼ.
şŜ Interview by Rutherford Hubbard with “nonymous 
Source, Consulting Professionals, in Green. ǻ“ug. Řř, 
ŘŖŗŘǼǲ “nonymous Sources, Impact “ssessment Profes-
sionals, in Green. ǻ“ug. ŗŝ, ŘŖŗŘǼ. 
şŝ Idǲ Interview by Rutherford Hubbard with “nony-
mous Source, Member of Parliament ǻ“ug. ŘŜ, ŘŖŗŘǼ.
şŞ Id. 

requires signiicant investment.şş In practice, 
consultations are underfunded, short term and 
do not have the budget to connect with afected 
communities in a meaningful way.ŗŖŖ

Prior consent has not been built in to the 
consultation process. Consultation is required 
before the submission of the SI“, but there is no 
legal requirement to demonstrate that the con-
sultation process actually afected the resulting 
SI“ report. “s a result, consultations are gener-
ally conducted near the end of the project ap-
proval process.ŗŖŗ In practice, consultations with 
afected communities have not had a substantial 
impact on project designŗŖŘ. 

“ccess to information has proven to be a 
signiicant barrier to efective consultation. Giv-
en the isolated and unique project development 
process in Greenland, the applicant has near total 
control over information regarding the project.ŗŖř 

There is litle incentive to provide accessible, 
comprehensive and balanced information to af-
fected communities. In practice, information has 
been provided in impossibly long and complex 
reports that afected communities cannot com-
prehend. When information is accessible, it can-
not be guaranteed that it accurately portrays all 
perspectives.ŗŖŚ

şş “nonymous Sources, Impact “ssessment Professionals, in 
Green. ǻ“ug. ŗŝ, ŘŖŗŘǼ.
ŗŖŖ Interview by Rutherford Hubbard with “nonymous 
Source, Member of Parliament, ǻ“ug. ŘŜ, ŘŖŗŘǼ.
ŗŖŗ “nonymous Sources, Impact “ssessment Profession-
als, in Green. ǻ“ug. ŗŝ, ŘŖŗŘǼ.
ŗŖŘ Id.ǲ Interview by Rutherford Hubbard with “nony-
mous Source, Indigenous Rights “ctivist ǻ“ug. ŗś, ŘŖŗŘǼǲ 
Interview by Rutherford Hubbard with “nonymous 
Source, Civil Society Representative ǻ“ug. Řŗ, ŘŖŗŘǼ.
ŗŖř Id.ǲ Interview by Rutherford Hubbard with “nony-
mous Source, Indigenous Rights “ctivist, in Green. ǻ“ug. 
ŗŜ, ŘŖŗŘǼǲ ŗŝŘ.
ŗŖŚ Interview by Rutherford Hubbard with “nonymous 
Source, Member of Parliament ǻ“ug. ŘŜ, ŘŖŗŘǼǲ “nony-
mous Sources, Impact “ssessment Professionals, in 
Green. ǻ“ug. ŗŝ, ŘŖŗŘǼ.
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The language also poses a barrier to a free 
consultation process. “lthough Greenland is oi-
cially bilingual, the language of business is Dan-
ish. Yet, afected communities primarily speak 
Greenlandic and regional dialects, which require 
a local translator, well versed in the technical ter-
minology of extractive industries.ŗŖś This require-
ment is not regularly addressed in practice.ŗŖŜ

The SI“ process does not contemplate con-
sent. Rather it is purely a consultation process 
whereby afected stakeholders, including com-
munities, may comment on potential impacts. 
The project developer then decides how to apply 
this information, by either amending the project 
strategy or reaching an agreement with the ”MP 
regarding cost allocation of the harm. 

The Environmental Impact “ssessment
The EI“ consultation process is likewise not in 
conformity with FPIC requirements. The EI“ 
process is nearly identical to the SI“ process and 
the preceding analysis applies. However, there 
are key diferences regarding the timing and the 
information requirements. 

The Guidelines for the EI“ consultation 
process provide for two consultations at a mini-
mum.ŗŖŝ The irst, prior consultation is intended 
to identify relevant issues and concerns and pub-
licize them in a report. The second consultation 
provides stakeholders with the opportunity to 
comment on the draft report.ŗŖŞ In this regard, 
the EI“ consultation is more in line with FPIC 
requirements than the SI“ consultation.

In practice however, the afected communi-
ties are rarely contacted more than one time, due 
to the logistical costs of consultations in remote 
areas. Therefore, the legal framework is close to 

ŗŖś Id. 
ŗŖŜ Id.
ŗŖŝ EI“ Guidelines, at ŝ.
ŗŖŞ EI“ Guidelines, at ŝ.

being in line with FPIC, although in practice this 
goal has yet to be achieved. 

Conversely, “ccess to information is a spe-
ciic challenge because of the nature of the EI“. 
Given that the EI“ is strictly limited to environ-
mental impacts, it can be the case that there is 
even less information available, particularly in 
regards to alternative project development strat-
egies and long term implications.ŗŖş In fact, given 
the recent technological advances in “rctic re-
source extraction, there are key issues like oil 
spill cleanup, for which crucial information is 
not available.

c. Democratic Processes as FPIC Compliance
The foregoing makes clear that the existing con-
sultation process in Greenland does not satisfy 
the FPIC requirements of the fundamental indig-
enous rights of self-determination and property. 
However, it must still be considered whether 
democratic process in majority indigenous 
Greenland, are suicient to satisfy FPIC require-
ments independently.

It could be argued that as a majority indige-
nous state, a valid democratic process would sat-
isfy the FPIC element of the indigenous rights to 
self-determination and property. However, there 
is an inherent assumption in both UNDRIP and 
ILO ŗŜş that democratic processes do not satisfy 
FPIC obligations, because FPIC principles only 
contemplate indigenous peoples who appear to 
be assumed a minority. For example, “rticle ŗŞ 
of ILO ŗŜş reads as followsǱ

Indigenous peoples have the right to partici-
pate in decision-making in maters, which 
would afect their rights, through represen-
tatives chosen by themselves in accordance 
with their own procedures, as well as to 

ŗŖş Id.
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maintain and develop their own indigenous 
decision-making institutions.

In addition, ILO ŗŜş uses distinctly indig-
enous political institutions as one of the criteria 
by which indigenous peoples should be deined 
under the convention.ŗŗŖ The convention also 
grant indigenous persons the ȃright to retain 
their own customs and institutions,Ȅ explicitly 
distinguishing indigenous institutions from na-
tional institutions.ŗŗŗ 

“nalysis of UNDRIP leads to the same 
conclusion. “rticle ř provides that indigenous 
peoples have the right to ȃfreely determine their 
political status,Ȅ ȃ…maintain and strengthen 
their distinct political, … institutionsȄ and ȃpro-
mote, develop and maintain their institutional 
structures.ȄŗŗŘ Furthermore, “rticle Ś provides 
that in exercising their right to self-determina-
tion, ȃ[indigenous peoples] have the right to au-
tonomy or self-government in maters relating to 
their internal and local afairs.Ȅŗŗř 

The Inter-“merican Commission has tacitly 
recognized this distinction, by discussing state 
obligations to structure laws and institutions in 
such a way that allows for consultation with in-
digenous peoples.ŗŗŚ

Therefore, it appears that a majority indig-
enous, democratic state like Greenland is not 
anticipated by the most relevant international 
standards. “s such, it is necessary to consider 
whether the current democratic institutions in 
Greenland in fact satisfy the FPIC requirements 
in regards to the indigenous rights of self-deter-
mination and property. 

ŗŗŖ ILO ŗŜş, “rticle ŗ.b.
ŗŗŗ ILO ŗŜş, “rticle Ş.
ŗŗŘ UN General “ssembly, United Nations Declaration on 
the Rights of Indigenous PeoplesǱ resolution / adopted by the 
General “ssembly, Ř October ŘŖŖŝ, “/RES/Ŝŗ/Řşś “rticles 
ř, Ś, ŘŖ, řŚ. ǻhereinafter, UNDRIPǼ.
ŗŗř UNDRIP “rticle ř, “rticle Ś.
ŗŗŚ Sarayaku v. Ecuador.ŗŘŜ, Řŗŝ.

Overview of Democratic Processes in 
 extractive regulation

Elected oicials are not directly involved in the 
extractive industry regulatory framework in 
Greenland. Rather, the ”MP has exclusive con-
trol over the project development process.ŗŗś “l-
though this authority is granted to the ”MP by 
the democratically elected Parliament, the ”MP 
has complete control over licensing, and there-
fore over the consultation process as well.ŗŗŜ

The extent of Parliamentary control over the 
licensing process is limited to annual oversight. 
The ”MP is required to submit annual reports re-
garding extractive licensing, but the Parliament 
has no role in the actual licensing process.ŗŗŝ 

Therefore, other than changing the Minerals “ct, 
the Parliament cannot intervene in individual 
licensing decisions. This has created a system 
whereby FPIC requirements are not implement-
ed through direct control over licensing. 

In practice, this lack of electoral oversight 
has divorced the licensing process from popular 
opinion.ŗŗŞ Operating independently and in close 
collaboration with extractive enterprises, the 
”MP has openly promoted extractive industry.ŗŗş 

ŗŗś See generally, Mineral Resources “ct. See also, Inter-
view by Rutherford Hubbard with “nonymous Source, 
Civil Society Representative, in Green. ǻ“ug. Řŗ, ŘŖŗŘǼǲ 
Interview with “qqaluk Lynge, Chair, Inuit Circumpolar 
Counsel, in Thule, Greenland ǻ“ugust ŘŞ, ŘŖŗŘǼǲ Inter-
view by Rutherford Hubbard with “nonymous Source, 
Member of Parliament, in Green. ǻ“ug. ŘŜ, ŘŖŗŘǼ.
ŗŗŜ This conclusion was drawn by from strong agreement 
amongst respondents in the civil society, business, aca-
demic and non-administrative government sectors. 
ŗŗŝ Infra. Note ŗŗś.
ŗŗŞ See for example, the responses to the ŘŖŗř election. 
Supra. Note Ś.
ŗŗş See also, Interview by Rutherford Hubbard with “non-
ymous Source, Civil Society Representative, in Green. 
ǻ“ug. Řŗ, ŘŖŗŘǼǲ Interview with “qqaluk Lynge, Chair, 
Inuit Circumpolar Counsel, in Thule, Greenland ǻ“ugust 
ŘŞ, ŘŖŗŘǼǲ Interview by Rutherford Hubbard with “nony-
mous Source, Member of Parliament, in Green. ǻ“ug. ŘŜ, 
ŘŖŗŘǼǲ “s one respondent noted, ȃitȂs not that they [the 
”MP] are evil, they just have their ideas on how things 



Nordisk miljörättslig tidskrift 2014:1

Nordic Environmental Law Journal

ŗŗŚ

Democratic processes, FPIC and Self-determination
UNDRIP makes clear that the indigenous com-
munities enjoy the right to FPIC in regards to 
numerous aspects of self-determination, includ-
ing legislative and administrative measures and 
cultural expression.ŗŘŖ In Greenland, the nexus 
of the democratic process and the permiting 
scheme implemented by the ”MP does not ap-
pear to be based on culturally relevant indige-
nous decision-making processes.ŗŘŗ Taking into 
consideration “rticles ŗŞ and Řŝ of UNDRIP, the 
disconnected relationship between the demo-
cratic process and the ”MP is not equivalent to 
the ȃright to participate in decision-making in 
maters which would afect their rights, through 
representatives chosen by themselves in accor-
dance with their own procedures, as well as to 
maintain and develop their own indigenous de-
cision- making institutions.ȄŗŘŘ

From a rights perspective, this raises con-
cerns. However, it is diicult, if not impossi-
ble, to conclude that the democratic system in 
Greenland fails to satisfy the indigenous right to 
self-determination. It is therefore useful to turn 
to the issue of FPIC and the indigenous right to 
property. Speciically, it is necessary to explore 
the circumstances related to extractive licensing 
in Greenland and the indigenous right to FPIC 
regarding the exploitation of natural resources. 

should happen and they implement those ideas.Ȅ Inter-
view by Rutherford Hubbard with “nonymous Source, 
Civil Society Representatives, ǻ“ug. Řŗ, ŘŖŗŘǼ. Several re-
spondents noted that the new government is a substan-
tial improvement over the old government, which was 
becoming corrupt after řŖ years in power. Id. However, 
the new government has not made signiicant changes to 
the civil service so the problems just discussed remain as 
serious as before. Id.
ŗŘŖ See supra, Section II.a.ii. 
ŗŘŗ Id.
ŗŘŘ UNDRIP, “rticle ŗŞ.

ŗ. Consent to natural resource exploitation is 
not connected to speciic projects

“s discussed above FPIC is required 
regarding decisions to exploit natural re-
sources on indigenous lands. The licensing 
of extractive industry projects itself there-
fore should require FPIC. 

However, the structure of the licens-
ing process only provides for democratic 
input in two ways. First, elected oicials 
determine the regulatory framework and 
license approval process. Second, elected of-
icials conduct post-fact monitoring.ŗŘř The 
democratic mechanism does not apply on 
a license-by-license basis. Therefore, afect-
ed communities do not have the opportu-
nity, through elected oicials or otherwise, 
to grant consent to the speciic extractive 
projects that afect them. In this way, it can 
be determined that a centralized political 
structure as is the case in Greenland, can-
not satisfy FPIC requirements in regards to 
speciic projects.ŗŘŚ

Ř. Consent to natural resource exploitation is 
not obtained from directly afected communities

FPIC is based on the principle that 
indigenous communities should have the 
right to consent to projects that directly af-
fect the disposition of indigenous proper-
ty.ŗŘś Parliamentary democracy is based on 
the principle that the majority of nation has 
the right to make decisions that afect the 

ŗŘř Supra, Note ŞŚ.
ŗŘŚ Following the adoption of Home Rule, Greenland 
was administratively centralized four regions. While in-
tended to reduce administrative costs and increase efec-
tive governance, in fact, this centralization has reduced 
the inluence of marginal and peripheral communities 
regarding decisions that afect them generally. See, Frank 
Sejersen, “cta ”orealiaǱ “ Nordic Journal of Circumpolar 
Societies. Volume Řŝ, Issue Ř, ŘŖŗŖ.
ŗŘś Supra, Note ŗŘ.
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nation. This rule of the majority over proj-
ects afecting a speciic community is in di-
rect contradiction to FPIC principles.

The regulatory framework implicitly 
recognizes this contradiction when it re-
quires a consultation process prior to licens-
ing, but as discussed above, such consulta-
tion processes are insuicient.

ř. The licensing process does not address the 
question of the right to FPIC in regards to in-

digenous property rights generally
The final weakness of GreenlandȂs 

democratic system vis-à-vis the FPIC prin-
ciples is that the ”MP does not recognize the 
ownership of land and resources by indig-
enous communities generally. While there 
is an ongoing debate regarding the inter-
pretation of the Constitution of Greenland, 
for now, there are no legal grounds for in-
digenous community ownership over tradi-
tionally held or used lands and resources.ŗŘŜ 

This directly contravenes the customary in-
ternational law on indigenous ownership of 
land and resources.ŗŘŝ

In conclusion, the democratic system in 
Greenland, regardless of its eicacy, does 
not satisfy the FPIC element of the indig-
enous right to property on a project-by-proj-
ect basis. Therefore, it should be concluded 
that legal compliance in Greenland, wheth-
er with existing regulation or as deined by 
the democratic processes in Greenland, is 
not equivalent to FPIC compliance. 

ŗŘŜ Interview with “qqaluk Lynge, Chair, Inuit Circum-
polar Counsel, Greenland the “ssociation Hingitaq ŗşśř 
ǻThe Outcasts ŗşśřǼ, Thule, Green. ǻ“ugust ŘŞ, ŘŖŗŘǼ. 
ŗŘŝ Sarayaku vs. Ecuador ŗŚśǲ Cf. Case of the Mayagna 
ǻSumoǼ “was Tingni Community v. Nicaragua, para. ŗŚŖ, 
and Case of the Xákmok Kásek Indigenous Community v. 
Paraguay paras. Şś to Şŝ. 

IV. A role for Corporations

a. Corporate Risk of FPIC non-compliance in 
Greenland

For corporations seeking to invest in Greenlan-
dic extractives, the FPIC related risk generated 
by non-consensual project development is not 
hypothetical. Considering the risk parameters 
deined above, the following are all signiicant 
FPIC related risks in Greenland

i. Court Enforcement
This risk remains extremely limited. Greenland 
is not a member of any international courts. It is 
the only country to airmatively vote to leave the 
European Community ǻin ŗşŞśǼ.ŗŘŞ 

ii. Lending policies of inancial institutions
”ecause of its remote location, extreme weather 
and the near total lack of infrastructure, extr active 
development in Greenland requires massive in-
vestments.ŗŘş Non-compliance with FPIC may 
reduce access to capital from the international 
inancial institutions.ŗřŖ Opposition from afected 
indigenous communities in Greenland that have 
not been consulted can undermine large scale 
investments, increase the cost of project inanc-
ing, reduced proit margins and potentially de-
rail projects completely. Therefore, it is necessary 
for corporations to address this risk parameter 
directly. In this inal section, the paper suggests 
that both legally and commercially, there is a role 
for corporations to take on greater responsibil-
ity in obtaining free, prior and informed consent 

ŗŘŞ ȃIn the referendum in Greenland on Řř February ŗşŞŘ 
voter participation was ŝŚ.ş %. To the question whether 
Greenland should be in the EC, Śŝ % voted yes and śř % 
voted no.Ȅ See, htpǱ//www.eu-oplysningen.dk/euo_en/
spsv/all/ŗŝ/
ŗŘş Mark Nutall, Self-Rule in GreenlandǱ Towards the 
World’s First Independent Inuit State?, ř-Ś/ŖŞ IћёієђћќѢѠ 
“ѓѓюіџѠ ŜŚ ǻŘŖŖşǼ.
ŗřŖ See generally, Supra Part II.c.ii & iv. 
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from indigenous communities afected by their 
projects.

iii. Responsive changes to regulatory frameworks
The surprise ŘŖŗř victory for the opposition 
Siumut Party demonstrated national support 
for stronger participation of local communities 
in development planning and implementation, 
slowing down the licensing cost and possibly in-
creasing royalty payments in the future.ŗřŗ The 
highly contentious vote to allow uranium and 
rare earths mining in ŘŖŗř may be a boon for in-
vestors, but its razor thin victory suggests that it 
could be reversed at any time.ŗřŘ 

With GreenlandȂs indigenous population 
expressing serious reservations about the cur-
rent extractives development strategy, the future 
of the industry is far from clear.ŗřř Discussions 
about revising the mining law, increasing the 
royalty payments, and even pulling the plug on 
some projects already into the application pro-
cess, are all a direct result of non-consensual de-
velopment in the extractives sector.ŗřŚ 

iv. Reputational Risk and Emerging Private Sector 
Standards
Extractive industries are generally insulated 
form reputational risk, to the extent the produc-
tion of minerals, petroleum and similar are dif-
icult to trace through to the inal consumer.ŗřś 

In Greenland however, reputational risk remains 
relevant, for two reasons. First, as noted above 
in regards to international inance, the high-risk 
investment environment in Greenland already 

ŗřŗ Supra. Ś.
ŗřŘ Supra, Note ŗŖ.
ŗřř Infra, Note ŗřŗ.
ŗřŚ See generally, Part I.a-b.
ŗřś Rebecca Lawrence, Hidden Hands in the MarketǱ Eth-

nographies of Fair Trade, Ethical Consumption, and Corpo-

rate Social Responsibility, ŘŞ RђѠ. Eѐќћ. “ћѡѕџќѝќљќєѦ ŘŚŗ 
ǻŘŖŖŞǼ.

places limitations on project inance.ŗřŜ With 
highly visible human rights and environmen-
tal concerns resulting from a lack of FPIC, the 
opportunities for project inance are further re-
duced. 

Second, despite its small population Green-
land is a high proile investment market inter-
nationally. Serious rights violations, public pro-
tests and similar, are likely to gather signiicant 
international atention and opposition. This has 
been demonstrated by the extent of international 
press coverage of recent political and regulatory 
developments in Greenland over the past year.ŗřŝ

b. Legal basis for a corporate role in FPIC 
compliance

”efore recommending that corporations take on 
an increased burden of achieving FPIC from af-
fected communities, it must irst be clariied that 
such increased responsibility will in fact satisfy 
FPIC element of the indigenous rights to self-
determination and property. 

The Inter “merican Commission on Human 
Rights, in the Sarayaku decision emphasized that 
FPIC obligations belonged with the state and 
could not be delegated to private companies, 
especially when the delegate is the company 
conducting the project.ŗřŞ The Commission has 
distinguished between cases wherein the delega-
tion of authority absolves the state from respon-
sibility from those cases whereby the delegation 
of authority absolves the corporate entity imple-
menting the project. 

FPIC is a substantive element of certain 
fundamental indigenous rights that can only be 
satisied by meaningful implementation in prac-
tice.ŗřş FPIC is not satisied simply by providing 

ŗřŜ Supra, Note ŗŘŘ.
ŗřŝ For example, see Supra, Note Ś.
ŗřŞ Sarayaku vs. Ecuador ŗŞŝ. ŘŚŞ-ş.
ŗřş Supra, Note śř.
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a procedural element without underlying sub-
stance.ŗŚŖ

Therefore, the key elements of free, prior 
and informed consent are not required to be ob-
tained by any speciic party, provided that FPIC 
is obtained in fact.ŗŚŗ Indeed, the Commission in 
Sarayaku explicitly contemplates the possibility 
that a corporation could obtain meaningful FPIC, 
when it critiques the consultation process spear-
headed by the company in question, in order to 
determine the liability of the state which is re-
sponsible for ensuring that the standard is met.ŗŚŘ

Therefore, it is clear that the substantive 
quality of the consultation process as it regards 
the underlying fundamental right is the core is-
sue. The Commission states that the consultation 
process must be a ȃgood faith… genuine dia-
logue to guarantee the Sarayaku PeopleȂs right 
to participation, but it also discouraged a climate 
of respect among the indigenous communities 
of the area by promoting the execution of an oil 
exploration contract.ȄŗŚř 

This reading of the CommissionȂs decisions 
is clearly supported by UNDRIP and ILO ŗŜş, 
both of which emphasize the content of the con-
sultation process over the procedure.ŗŚŚ While it 
is clear that post-fact enforcement would only 
be available against the state ǻor in GreenlandȂs 
case, not at allǼ, the risk created by failing to ob-
tain FPIC is likewise based on the substantive 
quality of the consultation process and resulting 
FPIC of the afected indigenous communityǻiesǼ, 
not the procedural obligations of the state.

In fact, it would appear that where relevant, 
the state is not required to obtain FPIC as an ele-
ment of the underlying rights, but it is required 
to guarantee that FPIC is obtained so that those 

ŗŚŖ Id. 
ŗŚŗ Id.
ŗŚŘ Sarayaku vs. Ecuador ŗşŚ.
ŗŚř Sarayaku vs. Ecuador ŘŖŖ.
ŗŚŚ See Generally, Part II.a

rights are guaranteed in fact. The Commission 
clariies that the state bears responsibility to ȃob-
serve, supervise, monitor or participate in the 
process and thereby safeguard the rights of the 
Sarayaku People.ȄŗŚś The Commission admit-
tedly prevaricates as to the permissibility of del-
egating responsibility over FPIC, but it follows 
logically that delegation of the process must be 
permissible, otherwise communities that have 
granted truly free prior and informed consent 
would otherwise be able to raise a valid claim 
based on the fact that the consent was obtained 
by another party. 

If consent is free prior and informed, it should 
not mater that such consent was obtained by a 
third party ǻin this case the corporationǼ. To focus 
on the party obtaining the consent, would under-
mine the substantive nature of FPIC and replace 
it with a procedural requirement and undermine 
the central importance of the substantive nature 
of the consent. This approach has been repeat-
edly disavowed in international instruments and 
jurisprudence.

c. Towards a role for Corporations in FPIC 
implementation in Greenland

This paper has argued that there is a growing 
consensus that the FPIC element of fundamental 
indigenous rights does apply to extractive indus-
try projects that afect indigenous communities 
and that Greenland falls far short of meeting the 
FPIC requirement. It has further been argued 
that the ongoing failure of FPIC principles in 
Greenland points towards signiicant corporate 
risk, in the form of legislative changes, retracted 
licenses, restricted access to project inancing and 
reputational damages. Corporations in Green-
land therefore must seek to mitigate this risk. 

For corporations seeking a pro-active risk 
mitigation strategy, this paper has demonstrated 

ŗŚś Sarayaku vs. Ecuador ŗŞş. 
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that it is possible to delegate responsibility for 
FPIC implementation.ŗŚŜ It is further clear that 
good faith FPIC implementation, spearheaded 
by corporate actors, can satisfy FPIC require-
ments.

Therefore, in consideration of the speciic 
Greenlandic risk parameters described herein, it 
should be concluded that a proactive corporate 
approach to FPIC compliance would reduce or 
even eliminate the risk generated by ǻiiǼ interna-
tional lenders, ǻiiIǼ responsive changes to regu-
latory frameworks and ǻivǼ the reputation risk 
from public and private pressure groups. 

While corporate-led FPIC compliance may 
not address the need for an improved FPIC 
policy on a national level, at the corporate level, 
it would efectively counteract the risk of non-
consensual project development in Greenland.

ŗŚŜ See generally, Part IV.b.


