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Introduction

Gabriel Michanek, editor

Professor emeritus Staffan Westerlund, Faculty of Law, Uppsala University, passed 
away 22 March 2012, at the age of 70. He was the pioneer that developed environ-
mental law as a discipline in Sweden. He was also one of the scholars who, in the 
1990s, initiated the fruitful Nordic cooperation in environmental law research. 
Staffan Westerlund’s academic output was extensive. He advocated strongly for a 
proactive legal research approach that departs from narrow analyses of valid law 
and instead focuses on the development of new legal constructions based upon 
ecological sustainability. Staffan Westerlund was honored at the conference Rule 
of Law for Nature in Oslo 9–11 May 2012. We miss a colleague, a sincere environ-
mentalist and a good friend.

The sixth issue of the Nordic Environmental Law Journal includes three ar-
ticles. The first is written by Nicholas de Sadeleer: State Aids and Environmental 
Protection: Time for Promoting the Polluter–Pays Principle. State aids are sometimes 
legally accepted for environmental protection purposes, despite Article 107 TFEU 
that, as a principal rule, prohibits State aids. However, State aids may impact en
vironmental policies both positively and negatively. State aids may even counteract 
the polluter pays principle set out in Article 192(2) TFEU.

The second article is written by Suvi Borgström: Helping Biodiversity Adapt to 
Climate Change – Implications for Nature Conservation Law in Finland. Various meas
ures are needed to assist species and habitats in adapting to climate change, includ-
ing e.g. protecting and restoring large robust natural areas, ensuring connectivity 
between those areas, increasing the resilience of species and ecosystems to chang-
ing conditions, and in some cases undertaking active translocation of populations 
to climatically more suitable areas. The Habitats Directive provides a legal basis 
for such measures. This article analyses how Finland has implemented the relevant 
provisions of the Habitats Directive.

The third article is by Robert Utter: Climate Change Liability – Variations on 
Themes Across the Atlantic. The author takes as his point of departure two important 
rulings by the US Supreme Court; Massachusetts v. EPA and AEP v. Connecticut. Ac-
cording to these rulings, greenhouse gas emissions are covered by the Clean Air 
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Act and thus fall under the regulatory jurisdiction of the Environmental Protection 
Agency. This in effect cancels the possibility for private enforcement of emission 
limits on greenhouse gases under federal nuisance law. The legal situation in Fin-
land is not the same as in US, but due to e.g. burden of proof and requirements on 
causality, Finnish nuisance and tort law are far from being effective by means of 
enforcement or redress in the context of climate change liability.
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Abstract1

The prohibition of State aids under Article 107 TFEU 
did not prevent the Commission to develop its own 
vision of a well-tailored State aid policy regarding 
the protection of the environment. However, grant-
ing of State aids to undertakings is likely to impinge 
both positively and negatively on environmental 
policies. Moreover, State aids are not only distort-
ing competition, but they may also run counter the 
polluter pays principle enshrined in Article 192(2) 
TFEU. It is the aim of this article to explore some 
of the key issues arising in the implementation of 
Treaty provisions and secondary law. Particular at-
tention is drawn to the allocation of emission allow-
ances free of charge and to tax exemption regimes.

1. Introductory remarks
Although they still occupy a marginal place, 
State aids in the environmental domain none-
theless constitute one of the spearheads of na-
tional environmental protection policies and of 
the fight against global warming, as is shown 
by the diverse nature of the initiatives taken in 
this area. First, given the costs of the investments 
borne by the private sector in order to comply 

1 I am greatly indebted to the law faculty of Lund that 
has been offering me invaluable working conditions 
when I carried out my research on State aids. I also owed 
much gratitude to my colleague Annika Nilsson who has 
been helping me to organise my visits to Lund Univer-
sity. Last, the author wishes to express his gratitude to 
Mr. Th. Roberts.
* Professor of EU law, Saint Louis University. Jean Mon-
net Chair Holder. Guest Professor at Lund and at UCL. 
www.desadeleer.eu

with environmental regulations, the public au-
thorities are inclined to give financial assistance 
to their undertakings. The EU lawmaker may 
even authorise the granting of such aids in or-
der to compensate for costs incurred by the 
implementation of harmonised standards.2 Sec-
ond, State aids can also be granted with a view 
to encouraging undertakings at the forefront 
of technological innovation in pollution abate-
ment. Since there is no let-up in the expansion 
of environmental policy into new areas, such as 
renewable energy and eco-products, State aids 
have become more widespread. Containing both 
‘positive’ (subsidies, loans, direct investments, 
etc.) and ‘negative’ (tax relief, preferential tariffs, 
tax remission, exemption from the obligation to 
pay fines or other pecuniary penalties, guaran-
tees, etc.) measures3, they may come in extremely 
varied forms. This complex and evolving situa-
tion inevitably calls for a nuanced approach.

Whilst State aids appear to be a not insig-
nificant asset for ensuring the success of a public 
environmental protection policy, a number of 
subsidies are also likely to hamper the environ-

2 The EU lawmaker may authorize Member States to 
grant State aids with the aim of compensating costs in-
curred from environmental obligations. For instance, 
in virtue of Article 10a(6) of ETS Directive 2003/87/EC, 
Member States may adopt financial measures in favour 
of sectors determined to be exposed to a significant risk 
of carbon leakage due to costs relating to greenhouse gas 
emissions passed on in electricity prices, in order to com-
pensate for those costs. Such financial measures have to 
be granted in accordance with State aids rules.
3 Case C-126/01 GEMO [2003] ECR I-4397, para. 28.

State Aids and Environmental Protection:  
Time for Promoting the Polluter-Pays Principle1

Nicolas de Sadeleer*
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mental policy. In this connection, a few examples 
will suffice. Typical in this respect is the Com-
mon Fisheries Policy (CFP). The basic condition 
for the success of its reform is the reduction of 
overcapacity in fishing fleets which is still sup-
ported by subsidies. Needless to say that these 
overcapacities create economic pressure to set 
fishing quotas at levels which are too high from 
an ecological point of view and lead to illegal 
fishing activities.4 Another case in point is the 
over-allocation of emissions allowances. In 2006, 
Member States over-allocated the green house 
gases (GHG) allowances free of charge to a num-
ber of major polluters. On one hand, this led to a 
collapse of the price of these allowances and im-
perilled the whole trading scheme; on the other, 
the windfalls profits caused significant distor-
tions of competition.5

Be that as it may, some of these State aids 
may benefit national undertakings to the detri-
ment of their competitors and, for this reason, 
undermine the system of free and non distorted 
competition required in particular under Article 
107 TFEU. They may also sit awkwardly along-
side the polluter pays principle, enshrined in 
Article 192(2) TFEU, which requires polluting 
undertakings to bear the costs of their pollution 
reduction investments.6

In order for an environmental measure to be 
considered to breach Article 107 TFEU, it is nec-
essary to provide evidence, first, that it amounts 
to a State aid as defined by this provision, and 
which does not fall under any of the exceptions 
listed in paragraphs 2 and 3. One is struck by the 

4 SRU, Fischbestände nachhaltig bewirtschaften. Zur Reform 
der Gemeinsamen Fischereipolitik, n° 16 (Berlin, 2011).
5 Due to this over-allocation, the price of the allowances 
fell in a month from almost 30 Euros to 12 Euros. E.g. J. de 
Sepibus, ‘Scarcity and Allocation of Allowances in the EU 
Emissions Trading Scheme – A Legal Analysis’ 32 (2007) 
NCCR Trade Working Paper, 36.
6 N. de Sadeleer, Environmental Principles (Oxford, Ox-
ford University Press, 2002) 21–60.

great legal uncertainty which still reigns regard-
ing both the concept of State aids as well as the 
issue of their compatibility with the provisions 
of the Treaty.

The first section of this article is dedicated to 
substantives rules whilst the second deals briefly 
with procedural rules. Since this study will be 
limited to a commentary on the different arrange-
ments for environmentally friendly aids,7 the gen-
eral rules will not be analysed. For these issues, 
readers are invited to consult the more general 
studies dedicated to controls over State aids.

Finally, where it is necessary to control the 
conduct of States and not those of undertakings, 
the decentralisation of powers from the Com-
mission towards the national authorities is more 
difficult to assure than it is when implementing 
Articles 101–102 TFEU.8

7 G. van Calster, ‘Greening the EC’s State Aid and Tax 
Regimes’ (2000) 21 ECLR 294; H. Vedder, Competition Law 
& Environmental Protection in Europe. Towards Sustain­
ability (Groeningen, Europa Law Publishing, 2003) 478; 
A. Alexis, ‘Protection de l’environnement: la mise en ap-
plication du principe du pollueur-payeur’ (2003–2004) 4 
RAE-LEA 629–640; J. de Sepibus, Die Umweltschutzsub­
vention im Gemeinschaftsrecht (Bern, Peter Lang, 2003); G. 
Facenna, ‘State Aid and Environmental Protection’ in 
A. Biondi, P. Eeckhout, J. Flynn (eds.), The Law of State 
Aid in the European Union (Oxford, Oxford University 
Press, 2004) 245–264; A. Kliemann, ‘Aid for Environmen-
tal Protection’, in M.S. Rydelsky (ed.), The EC State Aid 
Regime. Distortive Effects of State Aid on Competition and 
Trade (London, Cameron & May, 2006) 315–346; A. Win-
terstein and B. Tranholm Schwarz, ‘Helping to Combat 
Climate Change: New State Aid Guidelines for Environ-
mental Protection’ (2008) 2 Competition Policy Newsletter 
12–20; E. Kuetenicova and A. Seinen, « Environmental 
Aid », in W. Medrer, N. Pesariand M. Van Hoof (ed.), 
EU Competition Law, vol. 4, State aids, 2008; U. Soltesz 
and F. Schaltz, ‘State Aid for Environmental Protection. 
The Commission’s new Guidelines and the new General 
Block Exemption Regulation’ 6:2 (2009) JEELP 141–170; 
N. de Sadeleer, Commentaire Mégret. Environnement et 
marche intérieur (Brussels, ULB Press, 2009) 503–526; P. 
Thieffry, Droit de l’environnement de l’UE, 2nd ed. (Brussels, 
Bruylant, 2011) 963–1047.
8 Although the former Article 81 EC (Article 101 TFEU) 
has been subject to a centralised control regime since 
1962, the difficulties and costs of these entailed by these 
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2. Substantive conditions

2.1 Introductory remarks
Before deciding on the compatibility of aid with 
Treaty State aid provisions, the Commission has 
to clarify if State aid is involved. Given that the 
definition of a State aid is by no means straight-
forward, this is a rather challenging task. In fact, 
Article 107 TFEU does not provide any definition 
of the concept of a State aid. Moreover, the meas
ures falling under this provision are not identi-
fied with reference to their form, their objectives 
or the activities to which they apply. According 
to settled case law, in order to be classified as 
a State aid, a measure must satisfy four condi-
tions.9 For the stake of clarity, the prerequisites 
set out by the Court of Justice are examined in a 
slightly different order: 
•	 an advantage must be conferred on the recipi-

ent of the aid measure; 
•	 the advantage must be of state origin; 
•	 the aid must have a selective nature; 
•	 and finally, the aid must be liable to affect 

trade between the Member States.

These different conditions often end up becom-
ing entangled with one another, which stresses 
the evolutionary and pragmatic nature of the 
concept of a State aid. On the one hand, the EU 

procedural arrangements spurred the Council to replace 
them it with a regime of decentralised controls. See Regu-
lation (EC) No 1/2003 of 16 December 2002 on the imple-
mentation of the rules on competition laid down in Ar-
ticles 81 and 82 of the Treaty, [2003] OJ 1/1. Thereafter, the 
agreements, decisions and concerted practices covered 
by Article 101(1) TFEU could be authorised without any 
requirement for a prior decision by the Commission, as 
was the case under the terms of regulation n°17 imple-
menting Articles 85 and 86 of the EC Treaty.
9 Case C-142/87 Belgium v Commission (‘Tubemeuse’) [1990] 
ECR I-959, para. 25; Joined Cases C-278/92 to C-280/92 
Spain v Commission [1994] ECR I-4103, para. 20; Case 
C-482/99 Stardust [2002] ECR I-4397, para. 68; and Case 
C-280/00 Altmark [2002] ECR I-7747, para. 74; and Case 
C-345/02 Pearle and Others [2004] ECR I-7139, para. 32.

courts are careful to ensure that the concept of 
State aid is sufficiently broad, whilst on the other 
hand they also seek to constrain it out of legal 
certainty concerns.

2.2 First condition: advantage conferred on 
the recipient

2.2.1 Introductory comments
First, the recipients of State aids must be under-
takings and not private persons. Accordingly, a 
tax relief granted to private persons purchasing 
automotive vehicles equipped with catalytic ex-
haust pipes would not fall within the ambit of 
Article 107 TFEU.10 

Second, in order to amount to a State aid, the 
measure must create an advantage for its bene
ficiary. It is thus necessary to establish ‘whether 
the recipient undertaking receives an economic 
advantage which it would not have obtained 
under normal market conditions’.11 Against this 
background, the notion of advantage has been 
very broadly interpreted. It is wider than that of 
subsidy. Accordingly, any measure which, in dif-
ferent forms, reduces the burdens that normally 
apply to a company budget amounts to an ad-
vantage for the purposes of Article 107(1) TFEU. 

10 E. Garbitz and V. Zacker, ‘Scope for Action by the EC 
Member States for the Improvement of Environmental 
Protection under EEC Law: the Example of Environmen-
tal Taxes and Subsidies’ (1989) CML Rev. 429. The Com-
mission, for its part, intervening according to ancient 
Article 88 EC (Article 108 TFEU), carried out a searched 
analysis of the German and Dutch fiscal exemptions 
for ‘clean’ cars. It finally raised no objection against the 
implementation of those measures. See 15th Annual Re-
port on Competition Policy, nb. 224 and 225. The ques-
tion arose as to whether an environmental tax exemption 
on international flight granted to the transfer passengers 
using Schipol airport and not to other passengers using 
Dutch airports was deemed to be a State aid granted to 
that specific airport. The Dutch Supreme Court doubted 
whether the advantage granted to transit passengers 
could also lead to a factual advantage for the airlines or 
Schipol airport. See HR, 4 October 2009, LJN BI3451
11 Case C-301/87 SFEI [1996] ECR I-3547, para. 60.
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On the other hand, the granting of relief 
from abnormal burdens relating to the provision 
of a service of general economic interest pursu-
ant to Article 106 TFEU does not create an ad-
vantage for the recipient undertaking, since the 
compensation does not exceed the real cost of the 
service including a reasonable profit.12 By way 
of illustration, ‘the consideration for the services 
performed by the collection of disposal under-
takings’ does not constitute a State aid, which 
means that a levy on the sale of certain goods, 
the revenue from which is used to indemnify 
undertakings collecting and/or recycling waste 
oils, cannot be regarded as financing a State aid.13 

The following measures have been qualified 
as State aid within the meaning of Article 107 
TFEU:
–– The selling of a plot of land to a private under-

taking by a public undertaking, when the pur-
chase price would not have been obtained by 
the buyer under normal market conditions.14

–– The tendering for a contract aiming at in
creasing the capacities of newspaper waste 
recycling plant that has for effect of conferring 
an advantage on the bidder, on the account 
that the authorities are not intervening as pri-
vate investors.15

12 Compensation granted to undertakings entrusted 
with the operation of SGEI are falling outside the scope 
of Article 107 TFEU on the grounds that such compen-
sation does not represent an advantage. However, four 
conditions must be fulfilled. See Case C-280/00 Altmark 
[2002] ECR I-7747, paras. 89–93.
13 Case 240/83 Association de défense des brûleurs d’huiles 
usagées [1985] ECR I-531, para. 18. As regard the compen-
sation approach, see opinion AG Jacobs in Case C-126/01 
GEMO [2003], seen above, para. 97 and following.
14 See Joined Cases T-127, 129 & 148/99 Diputación Foral 
de Álava e.a. v Commission [2002] ECR II-1275, para. 73; 
and Case T-274/01 Valmont Nederland v Commission [2004] 
ECR II-3145, para. 45. 
15 Commission Decision 2003/814/EC of 23 July 2003 
on the State aid C 61/2002 which the United Kingdom 
is planning to implement for a newsprint reprocessing 
capacity support under the WRAP programme [2003] OJ 
L 314/26.

2.2.2 Undertakings’ liability to bear the environ­
mental costs
As far as environmental measures are concerned, 
in order to ascertain whether a recipient un-
dertaking receives an advantage, the Commis-
sion takes into consideration the polluter pays 
principle, which makes it possible to assess li-
ability for the costs generated by the pollution 
concerned. Following the Commission’s reason-
ing, in Gemo, a case regarding the financing by 
slaughterhouses of operators collecting and dis-
posing of animal carcasses and slaughterhouse 
waste, Advocate General Jacobs took the view 
that ‘a given measure will constitute State aid 
where it relieves those liable under the polluter-
pays principle from their primary responsibility 
to bear the costs’.16 Without referring to this en-
vironmental principle, the Court of Justice ruled, 
that the disposal of such waste had to be ‘con-
sidered to be an inherent cost of the economic 
activities of farmers and slaughterhouses’.17 As a 
result, an advantage was granted to these under
takings.

Furthermore, the granting of exemptions 
from certain regulatory obligations or their financ-
ing may for this reason fall within the ambit of 
Article 107 TFEU. Accordingly, the Commission 
has concluded in various cases that by financing 
costs which would normally fall on the recipient 
undertaking, the public authorities have granted 
it a State aid. For example, where the authori-
ties decide to finance the elimination of industrial 
dust emitted by an undertaking, they are granting 

16 Opinion AG Jacobs in Case C-126/01 GEMO [2003], 
above, para. 69.
17 Case C-126/01 GEMO [2003], seen above, para. 31. AG 
Jacobs had considered that ‘the provision free of charge 
of a collection and disposal service for dangerous animal 
waste [was relieving the] … farmers and slaughterhouses 
of an economic burden which would normally, in accord
ance with the polluter-pays principle, have to be borne 
by those undertakings’. See Opinion AG Jacobs in Case 
C-126/01 GEMO [2003], above, para. 64).
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it an aid because this decision has the effect of 
exempting the undertaking concerned from the 
costs relating to the elimination of its waste.18 In 
fact, under the terms of the polluter pays prin-
ciple, the producer of the waste is responsible for 
its disposal and recycling. The intervention by 
a public authority in favour of an undertaking 
will in this case be tantamount to an economic 
advantage for the latter and, accordingly, must 
be classified as a State aid within the meaning of 
Article 107 TFEU. Similarly, a steel producer can-
not be released from its obligation to manage its 
waste and to recycle industrial dust.19 

2.2.3 Granting of tradable emission rights
Last, the question arises as to whether the grant-
ing of tradable emission rights entails an advan-
tage. Account must be made of the fact that some 
emission rights are granted for free (grandfa-
thering) whereas others are sold or auctioned. 
An egregious example would be the European 
Trading Scheme (ETS). During the two first 
phases (2005–2007 and 2008–2012), ETS Direc-
tive 2003/87/EC20 allowed the Member States to 
auction off a limited amount of allowances (5 to 10 
pc). As a result, 90 to 95 % of the allowances were 
granted free of charge.21 Although allowances to 

18 Commission Decision 1999/227/ECSC of 29 July 1998 
on aid granted by the Land of Lower Saxony (Germany) 
to Georgsmarienhütte GmbH [1997] OJ C 323/4.
19 Ibid.
20 Directive 2003/87/EC establishing a scheme for green-
house gas emission allowance trading within the Com-
munity, OJ 2003 L 275, 32.
21 However, the Commission did not request formal no-
tification of the National Allocation Plans (NAP) as State 
aids under Article 108(3) TFEU. In assessing the validity 
of the plans under Directive 2003/87/EC, the Commission 
reminded the applicant Member States that it was not 
excluded that their NPAs were implying State aid. See 
the letter of the Commission of 17 March 2004 quoted 
in Case T-387/04 EnBW Energie Baden-Württemberg AG 
[2007] ECR II-1201. See also Commission Decision on the 
first French NAP C(2004) 3982/7 final, Decision on the 
first Polish NAP C(2005) 549 final. It must be noted that 

emit GHG will be auctioned from 2013,22 the ETS 
Directive 2003/87/EC still provides for deroga-
tions.23 Where these commodities are granted 
for free, sold or auctioned, the undertakings can 
trade during a specific period in intangible assets 
representing a market value. It follows that the 
undertakings enjoy the advantage of being able 
to monetise the economic value of the allowance. 
Admittedly, there is increasingly support for the 
view that where the distribution of these allow-
ances involves grandfathering or where there 
are sold by State authorities below market price, 
there is an advantage for the recipient undertak-
ing: ‘the advantage flows essentially from the fact 
that the state has handed out for free something 
that is tradable’.24 In its 2008 guidelines discussed 
below, the Commission is taking the view that 
‘tradable permit schemes may involve State aid in 
various ways, for example, when Member States 
grant permits and allowances below their market 
value and this is imputable to Member States’.25

In this respect the Dutch NOx trading 
scheme is a good case in point.26 In the frame-
work of the NOx national emission ceiling es-
tablished by Directive 2011/81, the Netherlands 
set a cap-and-trade scheme for 250 of its largest 
and most polluting facilities. According to this 
scheme, these undertakings had to comply with 

the Commission has never opened a formal State aid in-
vestigation.
22 See Article 10/1/EC Directive 2003/87/EC and pream-
ble to Directive 2009/29/EC, recital 19.
23 Pursuant to Article 10c(1) of the Directive, certain 
Member States are allowed to grant to installations for 
electricity production allowances free of charge until 
2020. See Communication from the Commission – Guid
ance document on the optional application of Article 10c 
of Directive 2003/87/EC, OJ C 99/9, 2011.
24 Jans and Vedder, European Environmental Law, 4th ed. 
(Groeningen, Europa Law Pub., 2011) 321.
25 Paras. 55 and 139. See also, European Commission, 
Guidelines on Certain State Aid Measures  in the context 
of greenhouse gas emission allowance trading scheme 
post - 2012, OJ C 158/4, 2012.
26 Case C-279/08 P Commission v Netherlands [2011] nyr.
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a specific emission abatement standard either by 
reducing its own emissions either by purchasing 
emission allowances from other undertakings. In 
case an undertaking exceeded the national emis-
sion standard, it was required to compensate for 
the surplus the following year. In other words, 
the national scheme authorised the undertakings 
to trade between themselves in emission allow-
ances. In contrast with other national schemes, 
the quantity of tradable allowances was not 
laid in advance on the grounds that they were 
awarded according to the additional reduction 
the undertakings could achieve in relation to the 
national standard. In an infringement proceeding 
brought by the Commission against Netherlands, 
the question arose as to whether the tradability 
of the emission allowances constituted an advan-
tage for the undertakings subject to the scheme. 

Taking the view that the national authori-
ties were conferring on these tradable allowances 
a market value, both the General Court and the 
Court of Justice held that the measure had to be 
regarded as ‘an economic advantage which the 
recipient undertaking could not have obtained 
under normal market conditions’.27 The argu-
ment that the allowances were mitigating the ef-
forts undertaken by the undertakings to attain 
the national emission standard was rejected on 
the grounds that ‘the costs of reducing those 
emissions fall within the charges to which the 
budget of the undertaking is normally subject’.28

As a matter of fact, the mere existence of 
windfall profits militate against the negation of 
any economic advantage conferred on the recipi-
ent undertaking.29

27 Case T-233/04 Netherlands v Commission [2008] ECR II-
591, para. 63; and Case C-279/08 P Commission v Nether­
lands [2011] nyr, para. 91.
28 Case C-279/08 P Commission v Netherlands [2011] nyr, 
para. 89.
29 J. de Sepibus, ‘The EU Emissions Trading Scheme put 
to the Test of State Aid Rules’ 34 (2007) NCCR Trade Work­
ing Paper, 12.

2.3 Second condition: State resources

2.3.1 Introductory comments
For to be classified as a State aid within the 
meaning of Article 107 TFEU, the advantage 
must, first, be granted ‘directly or indirectly 
through state resources and, second, be imput-
able to the State’.30 These conditions are cumula-
tive. Accordingly, the concept of ‘aid’ is defined 
in particularly broad terms in that it applies to all 
forms of assistance granted by a Member State or 
through State resources in any form whatsoever. 
By way of illustration, the following measures 
have been considered to involve the transfer of 
public resources and, accordingly, to fall within 
the ambit of Article 107 TFEU: 
•	 the levy applied in order to finance the opera-

tions of a national manure bank on Dutch pig 
breeders which produced more manure than 
they could use;31 

•	 the management of animal waste provided 
free of charge by private undertakings for 
farmers and slaughterhouses, as ‘the organisa-
tion of that service originates with the public 
authorities’.32 

Moreover, the distinction made between ‘aid 
granted by Member State’ and aid granted 
‘through State resources’ does signify that State 
aids may be granted by all levels of government, 
as well as public and private bodies in which the 
Member State exercises a decisive influence.33 As 
far as environmental policy is concerned, meas
ures taken by local authorities as well as environ-

30 Case C-482/99 Stardust [2002] ECR I-4397, para. 24; and 
Case C-126/01 GEMO [2003] above, para. 24.
31 Commission Decision 92/316/EEC of 11 March 1992 
concerning aid envisaged by the Netherlands Govern-
ment in favour of an environmentally-sound disposal of 
manure [1992] OJ L 170/34.
32 Case C-126/01 GEMO [2003] above, para. 26.
33 Case C-379/98 Preussen Elektra [2001] ECR I-2099, 
para. 58; and Case C-222/07 UTECA [2009] ECR I-1407, 
para. 34.
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mental agencies are caught by article 107 TFEU 
inasmuch they concern public resources. 

This condition is not always fulfilled. For 
instance, subsidies awarded to an undertaking 
with a view to covering the costs incurred by 
the clean-up of contaminated soils does not in-
volve a transfer of State resource, inasmuch as 
the undertaking is bound to reimburse the sum 
to the State.34 By the same token, the obligation 
to pay a charge for each car that is registered for 
the first time in the Netherlands in order to fi-
nance a private undertaking in charge of collect-
ing and recycling car wrecks and founded by a 
voluntary agreement between undertakings that 
was rendered compulsory by the Netherland 
public authorities, does not involve a transfer 
of public resources. First, it is a legal obligation, 
and, second, the payment of the charge is volun-
tary because manufacturers and importers may 
obtain exemption if they ensure themselves the 
recycling of the car wrecks.35 Given that only pri-
vate undertakings were involved in the scheme, 
the benefits were not granted out state resources. 
Conversely, when they favour some recycling 
undertakings, the charges paid by commercial 
undertakings relating to their vehicles may be 
considered as state resources and, thus, State 
aids.

2.3.2 Emission trading scheme and transfer of State 
resources
Much ink has been spilled over the question as to 
whether the gratuitous allocation of allowances 
is tantamount to a transfer of State resources. 

As a starting point for analysis of this chal-
lenging question it must be stressed that the 

34 Commission Decision 1999/272/EC of 9 December 1998 
on the measure planned by Austria for the clean-up of the 
Kiener Deponie Bachmanning landfill [1999] OJ L 109/51.
35 Commission Decision 2002/204/EC of 30 October 2001 
on the waste disposal system for car wrecks implemented 
by the Netherlands [2002] OJ L 68/18.

measure must be imputable to the Member 
State. The fact that an EU act, such as the ETS 
Directive, was obliging Member States to allo-
cate GHG emission allowances free of charge did 
not prevent the allocation from being qualified a 
State aid inasmuch as the national authority was 
endowed with sufficient room for manoeuvre. 
Given that the ETS directive offered the national 
authorities much discretion during the two first 
phases of the scheme (2005–2008, 2008–2012), 
this condition was easily fulfilled.36

Secondly, the advantage must be granted 
‘directly or indirectly through state resources’. 
On the account that the proceeds resulting from 
the sale of allowances did not constitute a fore-
going of revenues for the Member States, several 
commentators have been arguing that this was 
not the case.37 However, the view taken by these 
authors can no longer be sustained. Indeed, it 
is settled case law that the advantages granted 
to certain undertakings entailing ‘an additional 
burden for the public authorities in the form of 
an exemption from the obligation to pay fines or 
other pecuniary penalties’ are falling within the 
ambit of Article 107 TFEU.38 It therefore follows 
that a national cap-and-trade scheme offering 
free of charge the possibility to the undertakings 
covered by it to trade in emission allowances in 
order to avoid the payment of fines and confer-
ring on these allowances the character of tradable 
intangible assets confers an advantage granted 
through State resources.39 In effect, the State 
could have sold such allowances or put them up 

36 J. de Sepibus, ‘The EU Emissions Trading Scheme’, 
above, 7–8.
37 C. Schweer and L. Bernhard, ‘Emissionshander und 
EG-Beihilfenrechts’ 7(2004) RdE 153–180.
38 Case C-295/97 Piaggio [1999] ECR I-3735, para. 42.
39 Case C-279/08 P Commission v Netherlands [2011] nyr, 
para. 106.
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for an auction.40 Thus, there is a transfer of State 
resources in the form of loss of State resources.

Similarly, the fact that a Member State does 
not take advantage of the possibility granted to it 
under secondary legislation to auction off GHG 
emissions allowances is attributable to the state 
and financed out of the public purse.41 As is clear 
from the following example, by deciding not to 
sell allowances to installations for electricity pro-
duction, the State is depriving itself of revenues 
that it could earn, were it to auction them.42 On 
the other hand, where allowances are sold at mar-
ket price, there is no transfer of State resources.

However, the issuance free of charge of 
green certificates does not entail the transfer of 
State resources insofar as these certificates mere-
ly acknowledge that green electricity has been 
produced by the recipient undertaking.43

2.3.3 The foregoing of State resources is inherent to 
the environmental regulation
Nevertheless, as will become clear from the fol-
lowing examples, it is not always easy to distin-
guish between a State aid and a classical regu-
latory measure. Indeed, measures which do not 
entail direct or indirect financial burdens for the 
State do not normally fall within the concept of 

40 AG Mengozzi Opinion in Case C-279/08 P Commission 
v Netherlands [2011] nyr, para. 87.
41 The Commission acts along the same line: see J. de 
Sepibus, ‘The European Emission Trading Scheme put 
to the test of State Aid Rules’ (2009) 17/4 Environmental 
Liability 126; P. Thieffry, above, 769. 
42 Pursuant to Article 10c(1) of the ETS Directive, cer-
tain Member States are allowed to grant to installations 
for electricity production allowances free of charge until 
2020. Thus, these Member States are not required to use 
the option of transitional allocation. Accordingly, the 
Commission is taking the view that these allowances fall 
within the ambit of Article 107 TFEU. See Communica-
tion from the Commission-Guidance document on the 
optional application of Article 10c of Directive 2003/87/
EC.
43 Commission Decision of 25 July 2001 on green certifi-
cate in the Belgian electricity sector, N° 550/2000. 

a State aid, even where they represent an advan-
tage for the undertakings concerned. Typical 
in this respect is the Preussen Elektra case.44 The 
Court of Justice has found that, even though it 
gives some economic advantage to the producers 
of this type of electricity, and entails a diminution 
in tax receipts for the State, that last consequence 
was an inherent feature of such a legislative pro-
vision. Accordingly, the obligation to purchase 
electricity produced from renewable sources at 
minimum prices does not involve any direct or 
indirect transfer of state resources to electricity 
production companies.45 Hence, there was not a 
direct connection between the German measure 
at issue and the possible loss of revenue.46 Ac-
cordingly, the German arrangements were not 
involving a transfer of State resources. 

The opposite solution prevails where there 
is a sufficiently direct connection between the 
measure and the foregoing of State revenue. For 
instance, where the State has with respect to an 
ETS the choice between allocating allowances 
free of charge (grandfathering) or selling or auc-
tioning them, the foregoing of resources cannot 
be considered as inherent ‘to the instrument de-
signed to regulate the emissions of pollutants’.47

2.3.4 Failure to implement environmental law
Insufficient attention has been hitherto given to 
the fact that environmental law suffers from the 
reticence of the authorities charged with apply-
ing it. All too often their indifference, negligence, 
incompetence, or even resignation, prevail over 
their obligations to apply the mandatory rules 
contained both in international law as well as sec-

44 Case C-379/98 PreussenElektra AG v Schhleswag AG 
[2001] ECR I-2099, para 85.
45 Ibid., paras. 54 & 59.
46 See Case C-279/08 P Commission v Netherlands [2011] 
nyr, para. 111.
47 Case C-279/08 P Commission v Netherlands [2011] nyr, 
para. 111; opinion AG Mengozzi in Case C-279/08 P, 
above, para. 92.
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ondary EU law. These shortcomings give nation-
al undertakings advantages that are sometimes 
considerable, as the latter may not incorporate 
in accordance with the polluter-pays principle 
environmental externalities into the price of their 
goods and services. However, in the absence of 
a transfer of State resources, these shortcomings 
fall beyond the definition of a State aid.48

2.3 Third condition: selectivity

2.3.1 Environmental measures and selectivity
Though they might comply with the two con-
ditions described above, State measures will 
not amount to State aids within the meaning of 
the Treaty where they are not selective. In fact, 
in order for a State measure to be considered 
equivalent to a State aid, it is further necessary 
that it favours ‘certain undertakings or the pro-
duction of certain goods’, rather than indiscrimi-
nately benefit all undertakings situated within 
the Member State.49 This criterion reflects the 
thinking that the more an aid measure is selec-
tive, the more it is likely to distort competition. 

The following arrangements fulfil the pre-
requisites for selectivity:
–– The granting of a rebate on a tax on the con-

sumption of energy solely to undertakings 
manufacturing goods constitutes a selective 

48 Thus, in a case where the Spanish authorities hadn’t 
required a producer of synthetic fibers to implement 
waste management standards, the Commission dis-
missed a complaint according to which these shortcom-
ings were tantamount to a State aid. Given that there was 
any a transfer of State resources, the Commission ruled 
that Article 107 TFEU was inapplicable. [1998] OJ C 49/2.
49 The reference geographical framework is not necessar-
ily the national geographical framework when a measure 
is taken by a sub-state entity enjoying both an institu-
tional, procedural and economical and financial autono-
my as far as its autonomous powers are concerned. See 
Case C-88/03 Portugal v. Commission [2006]; Joined Cases 
C-428/06 to C-434/06 Unión General de Trabajadores de La 
Rioja e. a. [2008]; and Joined Cases T-211 & 215/04 Govern­
ment of Gibraltar v Commission [2008].

advantage likely to lead to the qualification of 
State aid.50 In fact, a tax scheme establishing 
distinctions between manufacturing under-
takings and undertakings furnishing services 
is not justified inasmuch as the consumption 
of energy by those sectors is harmful to the 
environment.51

–– The measure aiming at facilitating the replace-
ment of industrial vehicles by new vehicles is 
deemed to be selective when it is targeted at 
certain undertakings in particular SMEs, ‘al-
beit that they are not limited in number’.52 
‘… The exclusion of undertakings that are not 
SMEs from the benefit of the Spanish Plan can-
not be justified on the basis of the nature and 
scheme of the system of which it forms part’.53

–– The fact that the free collection of animal waste 
is essentially benefiting farmers and slaughter-
houses underlines the fact that it does not con-
stitute an arrangement of a general nature.54

2.3.2 General measures of economic policy and se­
lective measures
Selective State aids stand in opposition to so-
called general measures of economic policy 
which are not aiming at favouring specific prod-
ucts or sectors, but all undertakings in national 
territory, without distinction. These general 
measures cannot constitute State aid55 provided 
they are justified by the nature of the general 
structure of the system under which they fall. In 
effect, an economic benefit granted to an under-
taking constitutes State aid only if, by display-

50 Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & 
Peggauer Zementwerke [2001] ECR I-8365, paras. 43 to 53. 
51 Ibid., para. 52.
52 Case C-351/98 Spain v Commission [2002] ECR I-8031, 
para. 40.
53 Para. 41.
54 Case C-126/01 GEMO [2003], seen above, para. 38.
55 Case C-143/99 Adria-Wien Pipeline [2001], above, 
para. 35; Cases T-55/99 CETM v. Commission [2000] ECR 
II-3207, para. 40.
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ing a degree of selectivity, it is such as to favour 
certain undertakings or the production of certain 
goods. 

However, the criterion of selectivity is ful-
filled where the administration called upon to 
apply arrangements of general nature disposes 
of a certain discretionary power with regard to 
the application of the regulatory measure, and 
where this discretionary power had the effect of 
favouring certain undertakings or the produc-
tion of certain goods.56

That being said, the dividing line between 
measures which may constitute public subsidies, 
on the one hand, and measures forming part of a 
State’s general system, on the other, may some-
times be difficult to draw.57 As far as environ-
mental policy is concerned, the distinction be-
tween general and selective measures proves to 
be particularly delicate. For example, the financ-
ing of a waste incinerator or a landfill by the pub-
lic authorities will not particularly benefit any 
given undertaking. However, if it appears that 
an undertaking would be favoured by such in-
frastructure due to the fact that it would be the 
principal beneficiary, the prerequisite of selec-
tivity would be met. This example shows how 
difficult it is to trace the dividing line between in-
vestments in public infrastructure and State aid. 

In this regard the following question arises: 
must arrangements applicable to all industrial 
sectors, which are not de iure selective, but which 
de facto apply to a limited number of sectors, be 
considered as falling under Article 107(1) TFEU? 
The Netherlands NOx trading scheme case offers 
valuable insights into this issue.58 The question 
arose as to whether the national cap-and-trade 

56 Joined Cases T-92/00 and T-103/00 Diputación Foral de 
Álava e.a. v Commission [2002] ECR II-1385, paras. 23, 31 
& 35.
57 Opinion AG R. Jarabo Colomer in Case C-280/00 Italy 
v Commission [1999] ECR I-2981, para. 27.
58 Case C-279/08P Commission v Netherlands [2011], above.

scheme granting free allowances to 250 large pol-
luting facilities was favouring a certain group 
of undertakings within the meaning of Article 
107 TFEU. The 250 recipient undertakings were 
subject to the cap-and-trade scheme on the ac-
count that their thermal capacity was more than 
20 MWth whereas the smaller undertakings were 
bound to comply with emission ceilings without 
having the possibility to take part in this trading 
scheme.

The General Court held that the measure was 
not selective for the following reasons: ‘the ben-
eficiary undertakings are determined in accor-
dance with the nature and general scheme of the 
system, on the basis of their significant emissions 
of NOx and of the specific reduction standard to 
which they are subject’ and that ‘ecological con-
siderations justify distinguishing undertakings 
which emit large quantities of NOx from other 
undertakings’.59 Furthermore, the General Court 
held that ‘that objective criterion is furthermore 
in conformity with the goal of the measure, that 
is, the protection of the environment and with 
the internal logic of the system’.60

However, the Court of Justice objected this 
reasoning. It held that: ‘Article [107(1) TFEU] 
does not distinguish between measures of State 
intervention by reference to their causes or their 
aims but defines them in relation to their effects. 
Even if environmental protection constitutes one 
of the essential objectives of the [EU], the need 
to take that objective into account does not jus-
tify the exclusion of selective measures from the 
scope of Article [107(1)TFEU], as account may, in 
any event, usefully be taken of the environmen-
tal objectives when the compatibility of the State 
aid measure with the common market is being 

59 Case T-233/04 Netherlands v Commission [2008] above, 
para. 99.
60 Ibid.
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assessed pursuant to Article [107(3) TFEU]’.61 In 
particular, the Court stressed that the fact that 
all national facilities were subject to emission re-
duction obligations was not sufficient enough to 
obliterate the differentiation introduced by the 
national authorities between the 250 large pol-
luting plants and the other plants.62 In addition, 
the Court considered that the quantitative crite-
rion to select the 250 major plants could not be 
regarded as inherent to the general scheme to 
reduce industrial atmospheric pollution.63

2.3.3 Environmental taxes and selectivity
By definition, the arrangements governing State 
aids (articles 107 and 108 TFEU) and those gov-
erning distortions resulting from different treat-
ment under tax law (articles 28, 30 et 110 TFEU) 
do not cover identical terrain.64 Despite the exis-
tence of these two different regimes, tax regula-
tion is nonetheless liable to fall under the scope 
of the arrangements governing State aids. In oth-
er words, the fact that a tax measure complies 
with the requirements of provisions governing 
the free movement of goods does not however 
imply that it will be lawful under the terms of 
Article 107 TFEU. 

Needless to say that the application of this 
provision to environmental taxation65 is a par-
ticularly delicate issue when the revenue from 
the taxation is generally allocated to public bod-
ies which have the task of assisting undertakings 

61 Case C-279/08 P Commission v Netherlands [2011] nyr, 
para. 75.
62 Para. 76.
63 Para. 76; opinion AG Mengozzi, para. 55.
64 Opinion AG Geelhoed in Case C-174/02 Streekgewest 
[2005] ECR I-85, para. 28.
65 An environmental tax has been defined by the Com-
mission as a tax whose base has a negative effect on the 
environment or which seeks to tax certain activities, 
goods or services so that environmental costs may be in-
cluded in the price. See Article 17(10) of the General Block 
Exemption Regulation No 800/2008 and para. 40 of the 
2008 Guidelines on environmental aids.

in complying with their obligations under envi-
ronmental law, or even in complying with more 
stringent environmental standards. Moreover, 
with a view to promoting more environmen-
tally friendly economic innovation, eco-taxation 
provides for distinctions between different cat-
egories of goods or services in accordance with 
environmental considerations, which generally 
manifest themselves in the form of exemptions 
which may benefit certain categories of under-
takings or the production of certain goods. What 
is more, exemptions from environmental taxes 
may be granted to polluting undertakings some-
times in order to permit them to absorb the shock 
of new tax arrangements, and at other times in 
order to remain competitive compared to foreign 
undertakings which are not subject to the same 
fiscal constraints.66 Accordingly, the adoption of 
new tax arrangements, especially with reference 
to the fight against climate change, may disad-
vantage certain categories of undertaking such 
as steelworks that are confronted with strong 
international competition. Last but not least, ex-
emptions are also granted with a view to enticing 
undertakings to develop less polluting technolo-
gies.

The question over whether tax exemption 
arrangements have the effect of favouring ‘cer-
tain undertakings or the production of certain 
goods’ arose repeatedly when the first national 
regimes to fight global warming were adopted. 
The climate change tax in the United Kingdom 
provided for an exemption in favour of a certain 
number of economic operators which used cer-
tain technology, which created an advantage for 
them over other users which were forced to buy 
electricity taxed on the basis of environmental 
considerations. The British authorities stipulated 
that the exceptional arrangements applied to all 

66 In this connection, the Austrian energy tax at issue in 
Case C-143/99 Adria-Wien Pipeline is a good case in point.
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undertakings which used the said technology, re-
gardless of the extent of their exploitation or the 
economic sectors. Having concluded that these 
criteria were objective, the Commission found 
that the exemption was justified with regard to 
the general structure of the system into which it 
was incorporated.67 

It follows that whenever the environmental 
tax reductions or exemptions are inherent in the 
logic of the national tax system, they fall outside 
the scope of Article 107(1) TFEU, provided that 
the conditions examined above are not satis-
fied. This may be illustrated by the following 
example. The Danish lawmaker has exempted 
undertakings covered by the EU ETS from the 
carbon tax on fuel consumption for production 
purposes.68 Whereas the Danish authorities ar-
gued that the exemption was inherent in the 
logic of the ETS, the Commission took the view 
that the proposed exemption was deviating from 
the logic of the system of reference that was the 
energy tax system and not the Danish ETS. The 
logic of that system was to tax each energy prod-
uct consumed. As a result, the selectivity of the 
proposed exemption could not be justified by the 
nature and logic of the tax system.69

The national authorities must in any case 
take particular care to ensure that the tax ex-
emptions or reductions do not have the effect of 
benefiting certain companies to the detriment of 
their competitors and, therefore, satisfy the cri-
terion of specificity which is one of the prerequi-
sites for the application of Article 107(1) TFEU. 

67 Commission Decision to open the proceeding concern-
ing aid C 18/2001-Climate change [2001] OJ C 185/03/22.
68 Commission Decision 2009/972/EC of 17 June 2009 on 
aid scheme C 41/06 which Denmark is planning to imple-
ment for refunding the CO 2 tax on quota-regulated fuel 
consumption in industry (C(2009) 4517), para. 44. See S. 
Hoe, ‘Regulering af CO2 med afgifter og kvoter – en dob-
beltregulering? 2 (2011) Nordic Environmental Law Journal 
87.
69 Para. 45.

The position of the Court of Justice on this ques-
tion in Adria-Wien Pipeline and British Aggregates 
is instructive. 

In Adria-Wien Pipeline, the Court of Justice 
was called upon to examine a partial exemption 
from the payment of an environmental tax on 
the consumption of natural gas and electricity 
by undertakings, which had not been granted 
only to undertakings producing tangible goods. 
This case is without doubt of interest. The Court 
held that the granting of benefits to undertakings 
the principal activity of which consisted in the 
manufacture of tangible goods was not justified 
by the nature or the general structure of the con-
tested taxation system. Since the consumption 
of energy by the sector of undertakings produc-
ing tangible goods was also damaging for the 
environment as that of undertakings provid-
ing services, the environmental considerations 
underlying the tax arrangements did not jus-
tify a different treatment of these two sectors.70 
The Court did not accept the argument by the 
Austrian government, which was inspired by 
the idea of maintaining the competitiveness of 
undertakings producing tangible goods, accord-
ing to which the partial reimbursement of the 
environmental taxes concerned only to those 
undertakings was justified by the fact that they 
had been proportionally more affected than the 
others by the said taxes.71 Moreover, it is irrel-
evant whether the situation of the recipient of the 
measure has improved or worsened compared 
to the previous state of the law or, by contrast, 
has not changed through time.72 It is only neces-

70 Case C-143/99 Adria-Wien Pipeline et Wietersdorfer & 
Peggauer Zementwerke [2001], seen above, para. 52. See V. 
Golfinopoulos, ‘Concept of selectivity Criterion in State 
Aid definition Following the Adria-Wien Judgment – 
Measures justified by the Nature or General Scheme of 
a System’ (2003) 10 ECLR 543.
71 Case C-143/99 Adria-Wien Pipeline [2001], above, 
para. 44.
72 Para. 41.
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sary to verify whether the State measure has the 
effect of favouring ‘certain undertakings or the 
production of certain goods’ within the meaning 
of Article 107(1) TFEU.73 Only a measure which 
is justified by the nature or general structure of 
the system into which it is incorporated will not 
satisfy the requirement of selectivity.74 

In British Aggregates, the General Court de-
parted from that reasoning. The question arose 
as to whether an environmental tax on aggre-
gates providing for an exemption in favour of 
aggregates produced from waste from the extrac-
tion of minerals created a selective advantage. 
The General Court held that the tax break was 
not selective. In particular, the General Court 
took care to underscore the margin of apprecia-
tion of the State: the Member States were free, 
when weighing up the different interests in play, 
to define their priorities in the area of environ-
mental protection and accordingly to determine 
the goods and services which they decide to sub-
ject to this eco-tax.75 Moreover, the General Court 
justified this reasoning in view of the integration 
clause contained in the old Article 6 EC (Article 
11 TFEU).76 As a result, the fact that such a levy 

73 In his opinion, AG Misho took the view that the re-
imbursement rules favouring the manufacturing sector 
but discriminating the services sector did not constitute 
a State aid on the grounds that this scheme at issue was 
part of ‘a new general system of ecology taxes which from 
the moment of its conception was based on the principle 
that the primary and secondary sectors of the national 
economy could not reasonably be taxed proportionately 
to the whole of their electricity and gas consumption’. See 
Opinion AG Misho in Case C-143/99 Adria Wien Pipeline 
[2001], seen above, para. 42. The objectivity of the criteria 
of the tax perception and the reimbursement’s subordi-
nation to criteria established by the legislature and not 
by administrative authorities attested, according to him, 
to the existence of an overall system of energy taxation 
(para. 43).
74 Case C-143/99 Adria-Wien Pipeline [2001], above, 
para. 42.
75 Case T-210/02 British Aggregates v Commission [2006] 
ECR II-2789, para. 86.
76 Para. 117.

does not apply to all similar activities which have 
a comparable impact on the environment does 
not mean that similar activities, which are not 
subject to the levy, benefit from a selective ad-
vantage.77 

This ‘highly innovative’ reasoning78 has 
however been objected to by the Court of Justice 
which found that the General Court had miscon-
strued Article 107(1) TFEU.79 According to the 
Court of Justice, this approach ended up cancel-
ling out the effects of the aid measure having 
regard to the goal pursued by the tax arrange-
ments, namely ‘the environmental objective’. 
This went against the traditional interpretation 
given to this provision of the Treaty, which did 
not distinguish between measures of State interven­
tion by reference to their causes or aims but defined 
them in relation to their effects.80 

As a result, the General Court’s approach 
excluded that the selectivity of the non-impo-
sition of an environmental tax on operators in 
comparable situations could be assessed in the 
light of the objective being pursued by the tax 
authority, independently of the effects of the fis-
cal measure in question.81 Moreover, ‘the need to 
take account of requirements relating to environ-
mental protection, however legitimate, cannot 
justify the exclusion of selective measures, even 
specific ones such as environmental levies, from 
the scope of Article [107(1) TFEU]’.82 Besides, as 
AG Mengozzi underlined, ‘neither the compe-

77 Para. 115.
78 Opinion AG Mengozzi in Case C-487/06 P British Ag­
gregates v Commission [2008] ECR I-10505, para. 96.
79 Case C-487/06 P British Aggregates v Commission [2008] 
ECR I-10505, para. 86.
80 Case C-241/94 France v Commission [1996] ECR I-4551, 
para. 21; Case C-342/96 Spain v. Commission [1999] ECR 
I-2459, para. 23; and Case C-75/97 Belgium v Commission 
[1999] ECR I-3671, para. 46. See also Case C-279/08 P 
Commission v Netherlands [2011], above, para. 75.
81 Case C-487/06 P British Aggregates v Commission [2008], 
above, para. 87.
82 Para. 92.
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tence enjoyed by the Member States in matters 
relating to taxation or the environment, nor the 
principle laid down by Article [11 TFEU] of the 
integration of environmental protection require-
ments into the definition and implementation of 
Community policies, justifies the wholesale re-
moval of public measures that could distort com-
petition from the ambit of the supervisory power 
conferred on the Commission by the Treaty rules 
on State aid’.83

It is thus settled case law that the environ-
mental integration clause enshrined in Article 
11 TFEU84 should lead the Commission to take 
into account environmental goals pursued by 
the national lawmaker not when classifying the 
measure but exclusively when assessing its com-
patibility with paragraph 3 of Article 107 TFEU.85 

83 Opinion AG Mengozzi in Case C-487/06 P British Ag­
gregates v Commission [2008], above, para. 102; Opinion 
AG Mengozzi in Case C-279/08 P Netherlands v Commis­
sion [2008] above, para. 63.
84 Article 11 TFUE requires that: ‘Environmental protec-
tion requirements must be integrated into the definition 
and implementation of the Union policies and activities, 
in particular with a view to promoting sustainable de-
velopment’. By the same token, Article 37 EUCHR as-
serts the requirement to integrate a “high level” of envi-
ronmental protection into the different EU policies and 
actions. Also known as the principle of integration, this 
clause is called upon to play a key role, not only due to 
the fact that it makes it possible to avoid interferences and 
contradictions between competing policies, but also be-
cause it may enhance sustainable development in favour-
ing the implementation of more global, more coherent 
and more effective policies. See M. Wessmaier, ‘The Inte-
gration of Environmental Protection as General Rule for 
Interpretating Law’ (2001) CMLR 159–177; N. D’Hondt, 
Integration of Environmental Protection into other European 
EU Policies. Legal Theory and Practice (Groeningen, Europa 
Law Publishing, 2003); D. Grimmeaud, ‘The Integration 
of Environmental Concerns into EC Policies: A Genuine 
Policy Development?’ (2000) EELR 207–218; W. Lafferty 
and E. Hovden, ‘Environmental Policy Integration: To-
wards an Analytical Framework’, 3 Environmental Politic 
(2003)1–22; N. de Sadeleer, ‘Enforcing EUCHR Principles 
and Fundamental Rights in Environmental Cases’ NJIL 
81 (2012) 39–74
85 Case C-487/06 P British Aggregates v Commission 
[2008], seen above, para. 92; opinion AG Mengozzi in 

Another environmental tax case deserves at-
tention. EFTA authority claimed that under the 
Nowegian electricity tax system several tax ex-
emptions were selective in nature on the grounds 
that they favoured within the meaning of Article 
61(1) EEA manufacturing and mining industries 
compared to the service sector and the building 
sector. The aid in question could not be justified 
on the basis of the nature or general scheme of 
the tax system since the exemption of the sectors 
that consume the most electricity was running 
counter to the aim of the electricity tax, namely to 
ensure a more efficient use of electric power. The 
EFTA Court dismissed the applicants’ arguments 
that the tax exemption was non-selective.86

By contrast, both the Commission and the 
General Court held that the criterion of selectiv-
ity was not fulfilled in the following situations: 
•	 where a Member State grants tax breaks on all 

products which are less polluting and takes 
care to avoid discriminating against foreign 
products;87 

•	 when Germany applied the general regime 
of tax exemption to the arrangements put in 
place by German nuclear power stations for 
the purpose of the disposal of their radioac-
tive waste and the permanent closure of their 
plants, and did not benefit the operators of 
these nuclear power stations compared to oth-
er subjects liable to pay the tax, which meant 
that the arrangements applied did not satisfy 
this condition;88 

Case C-487/06 P British Aggregates v Commission [2008], 
para. 102.
86 Joined Cases E-5/04, E-6/04, and E-7/04 – Fesil ASA and 
Finnfjord Smelteverk AS (Case E-5/04), Prosessindustriens 
Landsforening and others (Case E-6/04), The Kingdom of 
Norway (Case E-7/04) v EFTA Surveillance Authority [2005], 
EFTA Court Report 2005, p. 117, paras. 76–87.
87 Commission Communication of 26 March 1997 on 
environmental taxes and charges in the Single Market 
[1997] OJ C 224/6.
88 Case T-92/02 Stadtwerke Schwäbisch Hall v Commission 
[2006] ECR II-11, paras. 43 to 53.
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•	 finally, when the Netherlands planned tax 
measures in favour of non polluting cars which 
complied with EU standards in advance, since 
these measures were granted independently 
of the origin of the vehicles.89 

However, even if the regime of exemptions is 
considered to amount to a State aid, nothing 
prevents the Commission from approving it. In-
deed, both the 2008 guidelines on State aid for 
environmental protection90 as well as the in the 
Commission General Block Exemption Regula-
tion No. 800/2008 (hereafter GBER)91 accept that 
environmental tax reductions or exemptions 
may be compatible with Article 107 (3)(c) TFEU. 
Such exceptions, which must be of a temporary 
nature, must however be necessary and propor-
tional.92 

2.4.3 Hypothecation of the tax for the State aid
It is also important to consider the hypothecation 
of the tax for the state aid. 

In the SWNB and Pape cases,93 the plaintiffs 
challenged the legality of environmental taxes to 
which they had been subject, claiming that they 
were intended to finance a State aid. In these two 
cases, the Court of Justice found that only the tax-
es which ‘constitute the method of financing an 
aid measure, so that they form an integral part 
of that measure’ suffer the same fate as the aid 

89 20th Annual Report on Competition Policy, nb. 199 and 
following.
90 Paras. 151 to 160 of the 2008 Guidelines. 
91 Commission Regulation (EC) No 800/2008 of 6 August 
2008 declaring certain categories of aid compatible with 
the common market in application of Articles 87 and 88 
of the Treaty [2008] OJ L 214/3. 
92 Paras. 155, 157 to 159.
93 Case C-174/02 Streekgewest [2005], seen above, para. 25; 
Case C-175/02 Pape [2005] ECR I-127, para. 15. See M. 
Dony, Commentaire Mégret. Contrôle des aides d’Etat (Brus-
sels, ULB Press, 2008) 395–396, nb. 726 and 727. See also 
Commission Decision 98/384/EC of 21 January 1998 on 
aid granted by the Netherlands to a hydrogen peroxide 
works in Delfzijl [1998] OJ L 171/36.

measure itself. Indeed, for a tax, or part of a tax, 
to be regarded as forming an integral part of an 
aid measure, it must be hypothecated to the aid 
measure under the relevant national rules.94 It 
follows that these criteria are not satisfied where 
the revenue from the environmental tax is not 
allocated to a group of taxpayers. 

In Pape, the Court of Justice held that since 
the national legislation at issue left to the author
ities the decision over how to distribute the rev-
enue from the tax on waste, there was no ‘hy-
pothecation’ between the ecological tax and the 
aid considered.95 Similarly, in SWNB, the fact 
that the revenue from a tax on waste did not have 
any impact on the level of aid granted in a sector 
under the form of a tax exemption should lead 
the national courts to conclude that there was no 
‘hypothecation’.96 To conclude with, the fact that 
the fiscal advantage resulting from the exemp-
tion is balanced out by an increase in the tax is 
not sufficient in order to establish the existence 
of a hypothecation. 

2.5 Fourth condition: negative impact on trade 
between Member States
Finally, for the State measure at issue to be con-
sidered as State aid, it must be liable to affect 
trade between Member States. In particular, it is 

94 Case C-174/02 Streekgewest [2005], above, para. 26. Ac-
cording to AG Geelhoed, ‘indicative of the existence of 
such a link are the following criteria: the extent to which 
the aid measure concerned is financed from the revenue 
of the levy and is thus dependent; the extent to which 
the revenue from the levy is intended solely for the spe-
cific aid measure; the extent, apparent from the legisla-
tion concerned, of the binding nature of the link between 
the revenue from the levy and its specific earmarking as 
an aid measure; the extent to which and the manner in 
which the combination of the levy and aid measure influ-
ences competition in the (sub)sector or business sphere 
concerned’. See Opinion in Case C-174/02 Streekgewest 
[2005], seen above, para. 35).
95 Case C-175/02 Pape [2004], seen above, para. 16.
96 Case C-174/02 Streekgewest [2005], seen above, pa-
ras. 28 and 29.
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still necessary to establish that this benefit has 
a negative impact on competition as well as on 
the free movement of goods. Needless to say that 
these two conditions are inextricably linked.

The Commission tends to regard the first 
condition as having been fulfilled automati-
cally.97 Indeed, when aid granted by the State 
strengthens the position of an undertaking vis-
à-vis other undertakings competing in intra-
Community trade, the latter must be regarded 
as affected by that aid.98 By way of illustration, 
due to the fact that it reduces the cost of prod-
ucts, a waste management measure ‘appears 
to be an economic advantage liable to distort 
competition’.99 The second condition regarding 
the impact on intra-Community trade is also eas-
ily fulfilled.100 For instance, the Court of Justice 
held that a French measure exempting the costs 
of carcass disposal to be borne neither by farmers 
nor by slaughterhouses constitutes an advantage 
for national exports and affects intra-Communi-
ty trade.101

Two exceptions should however be men-
tioned. The Commission has found that trade 
between the Member States is not affected where 
the beneficiaries are public or private bodies pro-
viding local or regional public services which 
have not been opened up to competition with 

97 Commission Decision of 26 November 2003 on the aid 
scheme which Italy (Region of Piedmont) is planning to 
implement for the reduction of airborne pollution in its 
territory [2006] OJ L 32/82.
98 Case 730/79 Philip Morris v Commission [1980] ECR 
2671, para. 11, and Case C-310/99 Italy v Commission 
[2002] ECR I-2289, para. 84
99 Case GEMO [2003], seen above, para 33.
100 Opinion AG Jacobs in Case C-278/92 to C-280/92 
Spain v Commission [1994] ECR I-4103, para. 33. See also 
Commission Decision on the second German NAP of 29 
November 2006, para. 2.2. Where Member States decide 
to grandfather allowances to installations for electricity 
production, Article 10c(3), 10c(5) e), 10c(6) of the ETS Di-
rective sets out a number of requirements to avoid distor-
tions of competition.
101 Case GEMO [2003], seen above, paras. 42–43.

transporters established in other Member States. 
In effect, given the absence of liberalisation of a 
specific type of transport, the beneficiaries do 
not compete with transporters in other Member 
States.102 Accordingly, the State aid in question 
cannot affect trade between the Member States 
unless the beneficiary transport undertakings are 
in competition with foreign undertakings. Be-
sides, under the terms of Regulation 1998/2006,103 
so-called de minimis aids, which do not exceed 
200,000 Euros over a period of three years and 
are granted to the same undertaking, do not fulfil 
the prerequisite affecting competition or trade. 

3 Exemptions

3.1 Introductory remarks
The prohibition in principle of State aids is nei-
ther absolute nor unconditional and is subject to 
numerous exceptions. In this regard, the absence 
from Treaty law of express exceptions for envi-
ronmental protection State aids has not prevent-
ed the emergence of an administrative praxis 
favourable to the granting of these types of aids 
on the basis of Article 87(2) and (3) EC, which 
has now become Article 107 TFEU.104 Whereas 
paragraph 2 lists certain categories of aid which 
are deemed to be compatible with the internal 
market, paragraph 3 lists other categories which 
may be considered to be compatible with Article 
107 TFEU.

Article 107 (2)(b) TFEU sets out the aids ‘to 
make good the damage caused by natural disas-
ters or exceptional occurrence’. Given that these 
aids are characterised by a solidarity approach, 
they are for this reason fully admissible. In prin-
ciple, aids relating to environmental matters 

102 Commission Decision 98/693/EC of 1 July 1998 con-
cerning the Spanish Plan Renove Industrial system of 
aid for the purchase of commercial vehicles Plan Renove 
Industrial [1998] OJ L 329/23.
103 [2006] OJ L 379/5.
104 Case Adria-Wien Pipeline [2001], seen above, para. 31.
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do not fall under this paragraph. However, the 
granting of an aid under the terms of this provi-
sion should be possible where the public author
ities have to deal with far-reaching changes to 
ecosystems caused by a natural disaster or ex-
ceptional occurrence (drought, fires, wide-scale 
pollution, reduction of fishing resources, etc.).105 
For instance, floods occurring in Netherlands 
– likely to increase with climate change – gave 
rise to aids falling within the ambit of that para-
graph.106

By contrast, paragraphs b) and c) of Article 
107(3) TFEU contain two grounds for exemption 
that are likely to be much more relevant for envi-
ronmental aids. These paragraphs run as follows:
(b) ‘aid to promote the execution of an impor-

tant project of common European interest or to 
remedy a serious disturbance in the economy 
of a Member State’;

(c) ‘aid to facilitate the development of certain 
economic activities or of certain economic ar-
eas, where such aid does not adversely affect 
trading conditions to an extent contrary to the 
common interest’.

Under the terms of paragraph b), concerted ac-
tions by different Member States as part of the 
fight against a common threat, such as environ-
mental pollution, were accepted until 2001 by the 
Commission. Since 2001, State aids can always be 
admitted on the basis of paragraph 3(b), in excep-
tional circumstances, provided that they respect 
conditions such as the ‘exemplary’ and ‘substan-
tive’ contribution of an ‘important project of 
common European interest which are an envi-

105 Until now, the Commission hasn’t accepted yet that 
State aids granted in response to sensitive modifications 
of the natural environment may be allowed in accordance 
with Article 107(2) b) TFEU. See Commission Decision 
108/C 291/05 [1998] OJ C 291/4, p. 11.
106 XXIVth Competition Report, para. 354.

ronmental priority’.107 However, the mere fact 
that investments may have been able to establish 
the use of a new technology does not necessarily 
mean that the project is in the general interest.108 

When applying paragraph c) which grants it 
a broad margin of appreciation, the Commission 
has adopted various guidelines setting out the 
criteria for the compatibility of certain environ-
mental aids and which have accordingly been 
used as a basis for its practice. Thus this para-
graph has operated since 1994 as the legal basis 
for the adoption of a range of Commission guide-
lines.109 By accordingly specifying the categories 
of State aids that are compatible with Article 107 
TFEU, the Commission has established a quasi-
regulatory competence.

It is also important to point out that the in-
correct application of the obligations stemming 
from secondary environmental legislation does 
not prevent the Commission from assessing the 
compatibility of the contested aid with Article 
107 TFEU. Thus the General Court did not up-
hold the argument by four operators of hotels 
which challenged the granting of a state aid to a 
competitor on the grounds that it misconstrued 
directive 85/337/EEC on the assessment of the 
effects of certain public and private projects on 
the environment. Indeed, where an infringe-
ment of that directive ‘is liable, in an appropri-
ate case, to proceedings for a declaration that the 
Member State has failed to fulfil its obligations 
under [Article 258 TFEU]’, it cannot constitute 
a serious difficulty as regards the Commission’s 
assessment of the compatibility of the disputed 
aid with the common market.110

107 Paras. 147–150 of the 2008 Guidelines state that this 
exemption applies as a secondary ground.
108 Joined Cases 62 & 72/87 Glaverbel v Commission [1988] 
ECR I-1595, paras. 22 and 25. 
109 Para. 12 of the 2008 Guidelines.
110 Case T-158/99 Thermenhotel Stoiser Frans v Commission 
[2004] ECR II-1, para. 159. 



Nordisk miljörättslig tidskrift 2012:1
Nordic Environmental Law Journal

20

In accordance with its 2005 action plan on 
State aids,111 the Commission has concluded that 
State aids should not be granted other than with 
a view to achieving an objective of common in-
terest, correcting market failures or favouring 
social and regional cohesion, or even sustainable 
development. These aids must accordingly cre-
ate adequate incentives that are proportional to 
their objectives and distort competition as little 
as possible.112 This 2005 action plan resulted in a 
remodelling of the control exercised by the Com-
mission: first, it led to the adoption in 2008 of 
new guidelines on environmental aids decidedly 
more complete than the previous ones; secondly, 
it resulted in the inclusion by the Commission of 
numerous criteria relating to environmental pro-
tection aids in the Commission General Block Ex-
emption Regulation No. 800/2008 (GBER).113 As a 
result, national authorities have to assess wheth-
er their aid measures aiming at improving the 
environment are likely to be justified under one 
of the head of the 2008 guidelines or be exempt-
ed of notification in accordance with the provi-
sions of the GBER.114 Hierarchically superior, the 
GBER will be examined before the guidelines. In 
addition, special emphasis will be placed on the 
legal nature of these two instruments.

111 ‘State Aid Action Plan – Less and better targeted state 
aid: a roadmap for state aid reform 2005 – 2009’ COM 
(2005) 107 final, paras. 45 and 46.
112 Paras. 10 and 11 of the 2005 Action Plan.
113 Commission Regulation (EC) No 800/2008 of 6 August 
2008 declaring certain categories of aid compatible with 
the common market in application of Articles 87 and 88 
of the Treaty [2008] OJ L 214/3. 
114 Articles 17 to 25 of the GBER. On that subject, see: 
E. Kuetenicova and A. Seinen, ‘Environmental Aid’, in 
W. Medrer, N. Pesari et M. Van Hoof (eds.), EU Competi­
tion Law, 2008/4, State aids, para. 4.394; U. Soltesz and 
F. Schaltz, ‘State Aid for Environmental Protection. The 
Commission’s new Guidelines and the new General 
Block Exemption Regulation’ (2009) 6/2 JEELP 141–170; 
P. Thieffry, above, 781 to 833.

3.2 General Block Exemption Regulation
In order to guarantee effective oversight over 
the granting of State aids and to simplify admin-
istrative management, without however weak-
ening the Commission’s control, the Council115 
has in 1998 granted the Commission the power 
to issue regulations declaring certain categories 
of horizontal aids compatible with the internal 
market and to exempt them from the notification 
requirement provided for under Article 108 (3) 
TFEU. 

On the basis of the experience which it ob-
tained thanks to the previous environmental 
guidelines,116 the Commission has incorporated 
several categories of environmental protection 
aids into its regulation No. 800/2008.117 Consoli-
dating the previous systems of block exemptions 
into one instrument, the GBER, for the first time, 
contains a cluster of exemptions in the environ-
mental field. Accordingly, the GBER exempts 
from the notification requirement investment 
aid for environmental protection of 7.5 millions 
Euro per undertaking per investment project.118 
There is a clear advantage: not being subject to 
the standstill obligation,119 the aid measures can 

115 Council Regulation (EC) No 994/98 of 7 May 1998 on 
the application of Articles 92 and 93 of the Treaty estab-
lishing the European Community to certain categories 
of horizontal State aid [1998] OJ L 142/1. The Commis-
sion, when it adopts regulations exempting categories of 
aid, must specify the purpose of the aid, the categories of 
beneficiaries and thresholds limiting the exempted aid, 
the conditions governing the cumulation of aid and the 
conditions of monitoring. See recital 6.
116 Recital 3 to the GBER.
117 Articles 17 to 25 of the GBER. On that subject, see: E. 
Kuetenicova and A. Seinen, ‘Environmental Aid’, in W. 
Medrer, N. Pesari and M. Van Hoof (eds.), EU Competi­
tion Law, 2008/4, State aids, para. 4.394; U. Soltesz and 
F. Schaltz, ‘State Aid for Environmental Protection. The 
Commission’s new Guidelines and the new General 
Block Exemption Regulation’ (2009) 6:2 JEELP 141–170; 
P. Thieffry, seen above, 988.
118 Articles 3 and 6(1) b). 
119 Article 108(3) TFEU and Article 3 of Council Regu-
lation (EC) No 659/1999 of 22 March 1999 laying down 
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be implemented immediately. In contrast to the 
2008 guidelines, as discussed below, operating 
aid does not fall within the scope of the regula-
tion.

The essential utility of these new arrange-
ments consists in the reduction of the adminis-
trative burden of the Commission, which is no 
longer required to exercise prior control pursu-
ant to Article 108(3) TFEU over aid regimes that 
are compatible with the criteria specified in the 
GBER.120 By contrast, State aids which are not 
covered by this regulation remain subject to the 
notification requirement provided for under 
Article 108(3) TFEU,121 irrespective of whether 
they comply with the conditions specified under 
the 2008 guidelines.

Finally, the GBER varies the distribution of 
competences between the Commission and the 
national courts, as the latter may henceforth veri-
fy directly whether the State aids satisfy the crite-
ria of compatibility as laid down by the Commis-
sion and whether they may in consequence be 
granted without prior notification to the latter.122 

3.3 2008 Environmental Guidelines

3.3.1 General considerations as regards State aids 
guidelines
Given the vagueness of the Treaty provisions 
on State aids and the initial unwillingness of the 
Council to enact secondary legislation with the 
aim of fleshing out the exemption criteria, the 
Commission has made a virtue out of a necessity 
and developed exemption criteria through a flur-
ry of soft law instruments.123 Since the start of the 

detailed rules for the application of Article 93 of the EC 
Treaty, OJ 1989 L83/1.
120 Article 3.
121 Articles 108(1) TFEU and Article 2(1) of Council Regu-
lation (EC) No 659/1999.
122 J.-P. Kepenne, ‘Révolution dans le système commu-
nautaire de contrôle des aides d’Etat’ (1998) 2 RMUE 136.
123 M. Blauberger, From Negative to Positive Integration? 
European State Aid Control Through Soft and Hard Law (Dis-

1970s, the Commission has become aware that 
it will not be able to eliminate State aids com-
pletely. Resolutely pragmatic, it has delineated 
the scope of the exceptions through a succession 
of guidelines the object of which is to simplify 
the task of Member States wishing to provide 
assistance to their undertakings. Where it uses 
the technique of the guidelines, the Commission 
must respect the following obligations: first the 
guidelines may not in any way derogate from 
Treaty provisions;124 secondly, the Commission 
is bound by the general rules which it has ad-
opted, and may not set them aside in individual 
cases. Reference to the guidelines amounts to a 
proper statement of reasons.125

Since 1974, various guidelines have been is-
sued in the field of environmental law as well 
as to increase legal certainty and the transpar-
ency of the decion-making.126 Whilst the first 
guidelines127 authorised the granting of ‘aid to 
promote the execution of an important project 
of common European interest’, pursuant to the 
old Article 92(3)(b) of the EEC Treaty, they were 
replaced by a series of guidelines (respectively in 
1994,128 2001129 and 2008130) which based the new 
exemption regimes on Article 87(3)(c) EC (‘aids 
to facilitate the development of certain economic 
activities or of certain economic areas’) which has 

cussion Paper 08/4, Max Planck Institute for the Study of 
Societies, 2008) 6.
124 Case C-382/99 Netherlands v. Commission [2002] ECR 
I-5163, para. 24; Case C-310/85 Deufil v Commission [1987] 
ECR I-901, para. 22; and Case T-214/95 Het Vlaams Gewest 
v Commission [1998] ECR II-717, para. 79.
125 Case T-288/97 Frituli Venezia Giulia v Commission 
[2001] ECR II-1169, para. 72.
126 Para. 12 of the 2008 Guidelines.
127 Doc. SEC (74) 4264.
128 Community guidelines on State aid for environmen-
tal protection [1994] OJ C 72/1.
129 Community guidelines on State aid for environmen-
tal protection [2001] OJ C 37. See M. Dony, Contrôle des 
aides d’Etat, above, 249–258.
130 Community guidelines on State aid for environmen-
tal protection [2008] OJ C 82/1.
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now become Article 107 TFEU. Moreover, whilst 
the 1974 guidelines were transitional, it quickly 
became apparent that the elimination of aids was 
nothing other than pie in the sky. Moreover, the 
Commission progressively expanded the scope 
of the exceptions.

In contrast to the GBER, the guidelines do 
not exempt the national authorities from the 
requirement to notify aids to the Commission, 
even where they are compatible with their re-
quirements. That said, the Member States will 
find useful indications in the guidelines regard-
ing the criteria which the EU executive will apply 
when examining an aid. Accordingly, when the 
criteria established by the guidelines are respect-
ed, the aid planned will be viewed favourably by 
the Commission.

Finally, nothing prevents the Commission 
from examining and, where appropriate, ap-
proving aids which exceed the thresholds pro-
vided for under the guidelines on the basis of 
Article 107 (3)(c) TFEU, ‘unless it has explicitly 
adopted a position on the question concerned in 
its guidelines’.131 The Commission must there-
fore take into account the fact that environmen-
tal protection constitutes an essential objective 
of the EU and that environmental concerns must 
be incorporated into other policies in accordance 
with Article 11 TFEU.132 

3.3.2 Content of the 2008 Guidelines
In force since 1 April 2008, the new 2008 guide-
lines replace the 2001 guidelines and will be in 
force until 31st December 2014. As discussed 
above, they are complemented by the GBER. 
Thus they are one of the spearheads of the policy 
to combat pollution and global warming. They 

131 Case T-375/03 Fachvereinigung Mineralfaserindustrie v 
Commission [2007] ECR II-121, para. 143.
132 Para. 142.

stipulate that aides will ‘primarily be justified’ on 
the basis of Article 107 (3)(c) TFEU.133 

Until the end of 2014, the granting of State 
aids which do not fall within the scope of the 
GBER will therefore have to be assessed by the 
Commission with reference to the criteria laid 
down in these guidelines. Since it applies to all 
State aids intended to assure environmental pro-
tection in all sectors governed by the Treaty,134 
including those which are subject to specific EU 
rules on state aid (SME), the field of application 
of these guidelines is particularly broad. Accord-
ingly, the Commission may examine an aid with 
reference to several provisions of EU law, even if 
it means applying to it the more favourable ar-
rangements. 

A ‘standard’ examination is required for 
State aid measures for amounts below a certain 
threshold (chapter 3) whilst a more detailed ex-
amination is required for aids above that thresh-
old (chapter 5). Indeed, as regard aid measures 
likely to entail a higher risk of completion distor-
tion, further scrutiny appears to be necessary.

The following aids are subjected to a close 
examination:
–– investment aid: where the aid amount exceeds 

EUR 7.5 million for one undertaking; 
–– operating aid for energy saving: where the aid 

amount exceeds EUR 5 million per undertak-
ing for five years; 

–– operating aid for the production of renewable 
electricity and/or combined production of 
renewable heat: the aid is granted to renew-
able electricity installations in sites where the 
resulting renewable electricity generation ca-
pacity exceeds 125 MW;

–– operating aid for the production of biofuel: 
when the aid is granted to a biofuel produc-

133 Para. 12.
134 Para. 59.
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tion installation in sites where the resulting 
production exceeds 150 000 t per year;

–– operating aid for cogeneration: where aid is 
granted to cogeneration installation with the 
resulting cogeneration electricity capacity ex-
ceeding 200 MW. Aid for the production of 
heat from cogeneration will be assessed in the 
context of notification based on electricity ca-
pacity.

The 2008 guidelines build on the results of the 
previous guidelines.135 As hinted as above, an 
undertaking does not have an incentive to go 
beyond mandatory standards if the cost of do-
ing so exceeds the benefit for the undertaking. 
Admittedly, State aid may be an incentive to im-
prove environmental protection. Conversely, aid 
to assist undertakings to comply with EU stan-
dards already in force should not be authorised 
on the grounds that such aid would not lead to a 
higher level of environmental protection.136 Since 
1994, the Commission has only accepted aids to 
investment which comply with new mandatory 
standards or other new legal obligations.137 Aids 

135 The previous guidelines allowed State aids aiming 
at adapting listed installations to new environmental 
standards. The General Court set out criteria distin-
guishing the adaptation of old installations from their 
replacement by new ones. See Case T-150/95 U.K. Steel 
Association v Commission [1997] ECR II-1433. Besides, the 
General Court held that an aid awarded to an Italian steel 
mill was not compatible with the 1992 guidelines, which 
laid down as a condition of eligibility for aid that the in-
vestment must bring the plant into conformity with new 
standards. In this case, the plant at issue was operated 
according existing standards and the investment had no 
connection with the entering into force of new standards. 
Inasmuch as those standards were neither new nor bind-
ing, the undertaking was not entitled to rely on the 1992 
guidelines. See Case T-176/01 Ferriere Nord v Commission 
[2004] ECR II-3931, paras. 123–125.
136 Para. 45 of the 2008 Guidelines
137 The absence of clarity in the judicial qualification of 
the aid as an operating aid or an aid for investment may 
lead the Court of Justice to annul the Commission deci-
sion for lack of statement of reasons. See Case C-351/98 
Commission v Spain [2002] ECR I-8031, paras. 81 & 82; and 

for investment in new installations are in princi-
ple prohibited on the grounds that they run con-
trary to the polluter pays principle.138 Similarly, 
according to the provisions of the GBER, operat-
ing aid is not in principle authorised.139 

Even though the 2008 guidelines essentially 
concerns investment aids, the guidelines provide 
for several exemption regimes in favour of oper-
ating aid on energy efficiency grounds,140 renew-
able energy141 and cogeneration.142 These aids, 
which do not fall under the GBER, must there-
fore be assessed in accordance with the criteria 
laid down in the 2008 guidelines. 

Investment aids may be granted up to a 
gross amount equal to 50 % of eligible costs,143 
which may be increased depending on the size of 
the undertaking.144 The calculation of the amount 
of the aid is based on the supplementary envi-
ronmental investment costs rather than on the 
total cost of the investments.

In addition in virtue of both the GBER and 
the 2008 Guidelines, small and medium-sized 
undertakings are entitled to obtain increased 
level of aid.145

3.3.3 Categories of environmental State aids covered 
by the GBER and the 2008 Guidelines
The 2008 Guidelines list twelve categories of aid 
measures, some of which are not covered by the 
GBER. Moreover, the intensity of the maximum 

Case C-409/00 Commission v Spain [2003] ECR I-1487, pa-
ras. 96 to 99.
138 As for the Environmental Guidelines ‘it is essential 
that aid be classified as aid for investment or operating 
aid in order to determine whether it may be authorized 
under those Guidelines’. See Case C-351/98 Commission v 
Spain [2002], above, para. 77. 
139 Para. 73.
140 Paras. 99 and following.
141 Para. 107.
142 Para. 119.
143 Para. 76.
144 Paras. 77 to 79.
145 Para. 79 of the 2008 Guidelines and Article 18(4)(2) 
GBER.
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aid is higher concerning the aids covered by the 
2008 Guidelines than for those referred to in the 
GBER.146 The following table lists the different 
categories of aids as well as their regulatory bases.

3.3.4 Consistency of environmental State aids with 
the polluter pays principle
At first sight, State aids run counter not only to 
competition law but also to a principle at the 
heart of environmental policy, the polluter pays 
principle. In fact, thanks to the granting of aid to 
cover investments to combat pollution, the re-
cipient undertaking will not incorporate into its 
costs the externalities relating to environmental 

146 Recital 49 to the GBER.

degradation and will transfer responsibility of 
these onto society. As a result, the polluter would 
be relieved to bear the burden of paying the costs 
of his pollution. The TFEU provides no guidance 

Categories of aids Provisions

Investment aid enabling undertakings to go be-
yond Community standards for environmental 
protection or increase the level of environmental 
protection in the absence of Community standards

Paras. 73 to 84 of the Guidelines; Article 18 GBER.

Aid for the acquisition of new transport vehicles Paras. 85 to 86 of the Guidelines; Article 19 GBER.

Aid for early adaptation to future Community 
standards for SMEs

Paras. 73 to 84 of the Guidelines; Article 20 GBER. 
The GBER is only applying to SMEs.

Aid for environmental studies Paras. 91 to 93 of the Guidelines; Article 24 GBER.

Environmental aid for energy saving measures Paras. 94 to 100 of the Guidelines; Article 21 GBER. 
The GBER only coverts investment aids and not 
operating aids.

Environmental aid for the promotion of energy 
from renewable energy sources

Paras. 101 to 111 of the Guidelines; Article 23 
GBER.
The GBER only coverts investment aids and not 
operating aids.

Environmental investment aid for high-efficiency 
cogeneration

Paras. 112 to 125 of the Guidelines; Article 22 
GBER.

Aid for waste management Paras. 126 to 131 of the Guidelines.

Aid for the remediation of contaminated sites Paras. 132 to 134 of the Guidelines.

Aid for the relocation of undertakings Paras. 135 to 138 of the Guidelines

Aid involved in tradable permit schemes Paras. 139 to 141 of the Guidelines

Aid in the form of reductions or of exemptions 
from environmental taxes

Paras. 151 to 159 of the Guidelines; Article 25 
GBER. 
The GBER only applies to tax reductions harmo-
nized at the European level.

for resolving this conflict. However, there are 
some reasons to consider that granting Sate aids 
is likely to be compatible with the polluter pays 
principle for the following reasons.

Firstly, an over zealous application of this 
environmental principle is not acceptable. In-
deed, since 1975, the Commission has recognised 
the difficulties in an immediate and wholesale 
application of this principle.147 Recognising the 

147 In its 75/436/Euratom, ECSC, EEC: Council Recom-
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limits to which this principle is subject, the Com-
mission accepts that the principle does not pre-
vent the granting of State aids.148 

Secondly, certain categories of aids make it 
possible to rectify market failures,149 where the 
market does not allow for the incorporation of 
negative externalities into the price of goods and 
services. This affirmative action will prevent the 
best pupils from being penalised. For example, 
given the competitive advantage which the pro-
ducers of energy from fuel or coal gain over the 
producers of energy from renewable sources, 
there will be a case for the public authorities to 
correct this failure. In this regard, tax regimes 
favourable to undertakings which develop more 
environmentally friendly production methods 
are compatible with the polluter pays princi-
ple.150 Similarly, State aids which satisfy the crite-
ria contained in the 2008 guidelines or the GBER 
are considered to be compatible with the polluter 
pays principle.151 

Thirdly, the ability to grant State aids may 
also permit the Member States to adopt stan-
dards that are more stringent than EU standards 
by lowering unsustainable burdens incumbent 
upon certain undertakings.152 

This does not however mean that any form 
of aid may be admitted, quite the opposite. Since 
under the terms of the polluter pays principle the 
internalisation of the costs of pollution must be 

mendation of 3 March 1975 regarding cost allocation and 
action by public authorities on environmental matters 
(OJ L 194 1975, 1), the Council had already recognized 
that the granting of State aids was deemed to be a transi-
tory.
148 Paras. 6 to 9 of the 2008 Guidelines.
149 Para. 24 of the 2008 Guidelines.
150 This is the position adopted by the Commission. See 
M. Stoczkiewicz, seen above, 185–186.
151 S.V. Budlong, ‘Article 130r(2) and the Permissibility 
of State aids for Environmental Compliance in the EC’ 
(1992) Columbia Journal of Transnational Law 465; M. Stoc-
zkiewicz, ‘The polluter pays principle and State aid for 
environmental Protection’ (2009) 6/2 JEELP 171–196.
152 Para. 26 of the 2008 Guidelines. 

granted priority, State aids may only be granted 
sparingly, and especially as incentives for the 
undertaking to make additional investments 
which permit it to go beyond mandatory stan-
dards, or to invest in renewable energies.153 The 
granting of aids is nothing but a ‘last resort’, an 
‘alternative’,154 or a ‘second-best option’155 since 
the polluter pays principle remains the rule.156 
Some aids are certainly incompatible with this 
principle. This is the case for aids intended to of-
fer a breath of fresh air for undertakings in order 
to facilitate their adaptation to new standards, or 
in order to remain competitive internationally. 
They serve no purpose in the fight against pol-
lution.157 By the same token, where allowances 
are granted free of charge with a view to helping 
undertakings to meet environmental standards, 
they are deprived of any incentive effect.

What is more, where the Commission seeks 
to reconcile competition policy with environ-
mental policy in the light of the polluter pays 
principle, the 2008 guidelines and the GBER will 
only accept State aids that are capable of being 
justified by the need to apply more stringent 
environmental protection standards than those 
provided for under EU law or, where no stan-
dards have been adopted by the Union, that are 
likely to increase the level of protection resulting 
from the activities of the undertaking.158,159 The 
aids must therefore have an incentive effect.160 

153 Para. 43 of the 2008 Guidelines
154 See para. 166 of the 23th Annual Report on Competi-
tion Policy, as well as para. 1.4 of the 1994 Guidelines.
155 Para. 24 of the 2008 Guidelines.
156 Ibid.
157 See for instance the illustrations given by the Com-
mission in para. 36 of the 2008 Guidelines.
158 Paras. 43 & 74 of the 2008 Guidelines and Articles 18 
and 19 GBER.
159 For an example of aid allowing to go beyond the level 
of protection set out in the national legislation, see Com-
mission Decision 98/251/EC of 21 May 1997 on the pro-
posal of Austria to award aid to the Hoffmann-La Roche 
company [1998] OJ L 103/28.
160 Paras. 27 to 29 of the 2008 Guidelines.
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Accordingly, they cannot guarantee activities 
the economic viability of which offers cause for 
concern. This means that the aids cannot cover 
investments designed to permit undertakings to 
deal with the costs resulting from bringing their 
operations into line with existing EU environ-
mental provisions.161,162 

The role played by the polluter-pays prin-
ciple has been underlined in GEMO by Advocate 
general Jacobs:

‘In its State aid practice the Commission uses 
the polluter-pays principle for two distinct pur-
poses, namely (a) to determine whether a meas
ure constitutes State aid within the meaning of 
[Article 107(1) and (b) TFEU] to decide whether 
a given aid may be declared compatible with the 
Treaty under [Article 107(3) TFEU].

In the first context, that of [Article 107(1) 
TFEU], the principle is used as an analytical tool 
to allocate responsibility according to economic 
criteria for the costs entailed by the pollution in 
question. A given measure will constitute State 
aid where it relieves those liable under the pol-
luter-pays principle from their primary respon-
sibility to bear the costs. 

In the second context, that of [Article 107(3) 
TFEU], the polluter-pays principle is used by 
contrast in a prescriptive way as a policy cri-
terion. It is relied on to argue that the costs of 
environmental protection should as a matter 

161 Para. 75 of the 2008 Guidelines.
162 Thus, when the aid granted to an undertaking has for 
effect to allow the authorities to abide by environmen-
tal obligations stemming from EU secondary law, nota-
bly regarding the recycling of packaging waste, it is not 
granted with a view to exceeding the standards applying 
to the recipient undertaking. In that case, the incentive 
criterion set out in the 2001 Guidelines was not respected. 
See Commission Decision 2003/814/EC of 23 July 2003 
on the State aid C 61/2002 which the United Kingdom 
is planning to implement for a newsprint reprocessing 
capacity support under the WRAP programme, para. 119 
[2003] OJ L 314/26).

of sound environmental and State aid policy 
ultimately be borne by the polluters themselves 
rather than by States’.163

To conclude with, the polluter pays prin-
ciple therefore provides a standard for analysis 
which makes it possible to determine on whom 
the costs fall in order to establish whether a given 
measure constitutes a State aid pursuant to Arti-
cle 107 (1) TFEU. A State measure which relieves 
those actors of those costs is thus to be regarded 
as an economic advantage capable of constitut-
ing State aid.164 

3.3.5 Consistency of environmental State aids with 
the proportionality principle
It is not sufficient that an aid has positive envi-
ronmental effects in order to be justified or ex-
empted pursuant either the 2008 Guidelines or 
the GBER. The proportionality principle requires 
that a subsidy cannot be higher than the level nec-
essary in order to achieve the environmental pro-
tection goals pursued. When national authorities 
invoke environmental protection considerations, 
they must therefore establish the necessary link 
between the restriction placed on competition 
and the goal of protecting the environment. This 
means that an aid will be struck down where a 
measure of a different nature, which would have 
had less of an impact on trade or on competition, 
could have been adopted. The 2008 guidelines 
place particular emphasis on the proportionality 
of the aid, since it must ‘be limited to the mini-
mum needed to achieve the protection sought’.165 
As a result, all economic benefits which the in-

163 Opinion AG Jacobs in Case C-126/01 GEMO [2003], 
seen above, paras. 68 to 70.
164 Paras. 71 & 72.
165 Para. 30 and following of the 2008 Guidelines. See also 
para. 20 of the 2005 State aid action plan, according to 
which the positive impact of an aid depends on whether 
it is proportionate in the sense that the expected change 
in behaviour could not be achieved with less aid.
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vestment entails must be in principle extracted 
from the extra net costs.166

As is shown by the following cases, propor-
tionality has always been playing a decisive role 
in leading the Commission to limit the anti-com-
petitive effects of these aids to a bare minimum. 

In order to encourage the disposal of surplus 
manure in an ecological manner, the Dutch gov-
ernment sought to establish a regime of aids,167 
consisting in the financing the construction and 
exploitation of treatment facilities for this or-
ganic waste by the ‘national manure bank’.168 
These arrangements, which were intended to 
encourage producers of manure to deliver their 
excess waste to the national bank rather than to 
dispose of it in the environment were to be to-
tally financed by revenue from a levy paid by pig 
breeders which produced an excess of manure. 
The Commission observed that the intervention 
of the national bank would permit manure pro-
cessing facilities to be built more quickly and, for 
this reason, could reinforce the competitive po-
sition of intensive breeding in the Netherlands. 
Moreover, since the processing of excess manure 
would lead to the production of solid organic fer-
tiliser, the aid concerned was also likely to favour 
the competitive position of manure processing 
undertakings compared to the producers of or-
ganic and chemical fertilisers. The Commission 
concluded that the aid concerned could only 
be regarded as compatible with the common 

166 Para. 31 of the 2008 Guidelines.
167 Commission Decision 92/316/EEC of 11 March 1992 
concerning aid envisaged by the Netherlands Govern-
ment in favour of an environmentally-sound disposal of 
manure, [1992] OJ L 170/34.
168 The Commission had, at first, exempted in virtue of 
Article 92(3) c) EC the aids necessary to the construction 
of the first installations of disposal of manure. See Com-
mission Communication on the basis of Article 93(2) EC, 
addressed to other Member States and interested third 
parties, concerning aid envisaged by the Netherlands 
Government in favour of attempts projects of the dis-
posal of manure [1991] OJ C 82/3.

market pursuant to the old Article 92(3)(c) EEC 
(Article 107(3)(c) TFEU), provided that it did not 
exceed the fixed costs consisting in the adminis-
trative and construction costs and the costs for 
the maintenance of the storage infrastructure by 
the Dutch bank and provided that it did not last 
longer than an initial period of two years. All op-
erating aid for installations was therefore consid-
ered to be prohibited. 

Similarly, the Commission concluded that 
an initiative taken in order to assist a paper 
manufacturer in order to transfer its produc-
tion site with a view to reducing its impact on 
the local environment could not benefit from an 
exemption from the prohibition on the granting 
State aids due in particular to the absence of any 
requirement for such an aid in order to achieve 
the objective pursued.169

By the same token, it found that a Walloon 
regional regulation which provided for the 
granting of aids not only to undertakings which 
installed new less polluting equipment – the 
recycling and recovery of waste were eligible – 
but also to the producers of this equipment was 
manifestly disproportionate to the objectives 
which it was supposed to pursue.170 In 1989 it 
opposed the granting of a measure of aid by the 
French Air Quality Agency to industries which 
carried out investment into desulphurisation on 
the grounds that, due to its importance, it could 
have anti-competitive effects.171 

169 Commission Decision 93/564/EEC of 22 July 1993 con-
cerning aid the Italian Government intends to grant to 
Cartiere del Garda [1993] OJ L 273/51.
170 Commission Communication on the basis of Article 
93, para. 2, EC, addressed to other Member States and 
interested third parties, concerning the environmental 
investment aids [1994] OJ C 100/5. The proceeding was 
closed after a modification of the regulation of the Wal-
loon Region.
171 21st Annual Report on Competition Policy (1990), n° 
198. 
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The Commission finally found that an aid 
seeking to subsidise the production of newspa-
per which could have been exempted under the 
terms of Article 107 (3)(c) TFEU did not satisfy 
the prerequisites of necessity and proportional-
ity, since the investments appeared to be dispro-
portionate compared to the objective of recycling 
waste.172 In this case, the financing of a paper re-
cycling plant did not appear to be proportionate 
on the grounds that it did not result in a reduc-
tion in the quantity of waste deposited in landfill, 
but that it encouraged the use of recycled paper 
for the production of newspapers.

On the other hand, the Commission has 
shown greater flexibility when the anti-compet-
itive effects of an aid do not prove to be dispro-
portionate. Accordingly, in February 1990 the 
Commission approved the granting of tax relief 
to Danish undertakings which used at least 50 % 
of recycled material as raw materials for their 
production. This relief was justified by the fact 
that the undertakings using recycled material 
produced quantities of waste decidedly greater 
than undertakings which used non recycled 
materials and for this reason ended up being 
penalised by the tax on waste disposal.173 The 
Commission also adopted a more pragmatic ap-
proach when approving temporary relief from 
environmental taxation arrangements which was 
necessary in order to prevent national undertak-
ings from being disadvantaged on the interna-
tional market.174 

For the chemical industry, the Commission 
found that investments intended not to combat 
ecological damage but to prevent catastrophic 

172 Commission Decision 2003/814/EC of 23 July 2003, 
WRAP programme, seen above, paras. 188 & 189.
173 23rd Annual Report on Competition Policy (1993), 
p. 283, n° 420. 
174 Commission Decision 92/411/ECSC of 31 July 1992 on 
the granting of aid to steel undertakings by the Danish 
and Dutch Governments, [1992] OJ L 223/28.

occurrences and to guarantee the safety of ad-
jacent residence could not be subsidised insofar 
as they amounted to an essential element of the 
activity of the undertakings concerned.175 

4 Procedural Standards

4.1 Introductory comments
Article 108 TFEU, as well as Council Regulation 
No 659/1999/EC of 22 March 1999 laying down 
detailed rules for the application of Article 93 
EC176, regulate the control procedure for State 
aids which is operated by the Commission. In 
contrast to the new arrangements for applying 
Article 101 TFEU, the Commission continues to 
be notified of all plans to grant aid,177 the appli-
cation of which must moreover be suspended 
pending its ruling on them. As discussed above, 
the existence of guidelines specifically dedicated 
to aid does not relieve the States of their obliga-
tion to notify all of their aid arrangements. By 
contrast, aid falling within the scope of applica-
tion of the GBER is not subject to the notification 
requirement.

The Member States are subject to precise 
obligations in order to facilitate the task of the 
Commission and to prevent the latter from being 
confronted with a fait accompli. After the notifica-
tion stage, the Member State has every interest in 
informing the Commission of the environmental 
justifications capable of rendering its aid compat-
ible with the common market.178 If the Commis-

175 Commission Decision 98/251/EC of 21 May 1997 on 
the proposal of Austria to award aid to the Hoffmann-La 
Roche company [1998] OJ L 103/28, para. II, C, b), and 
Commission Decision 98/384/EC of 21 January 1998 on 
aid granted by the Netherlands to a hydrogen peroxide 
works in Delfzijl [1998] OJ L 171/36, para. VI, C.
176 [1999] OJ L 83/1. Since the adoption of this regulation, 
Article 93 EC has become Article 88 EC then Article 108 
TFEU.
177 See Article 9 GBER.
178 Case C-382/99 Netherlands v Commission [2002] ECR 
I-5163, para. 81. 
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sion considers the aid planned to be incompat-
ible with the internal market, it initiates a control 
procedure which may lead to the adoption of a 
decision ordering the suspension or modification 
of the contested aid. If the Member State does not 
comply with this decision within the term set, the 
Commission or any Member State may refer the 
matter to the Court of Justice.179

Competitor undertakings of the beneficia-
ries of the aid may formulate observations when 
the Commission initiates the Article 107(2) TFEU 
procedure. With regard to such actions, the Court 
of Justice has consolidated the status of competi-
tors by granting them the right to challenge a 
refusal by the Commission to initiate the Arti-
cle 107 (2) TFEU procedure against new aids.180 
Moreover, the Court has recognised the direct 
effect of Article 108 (3) TFEU, last sentence. This 
means that applicants may rely on this provision 
before the national courts and that the latter may, 
where applicable, apply it. Whilst the national 
courts may punish violations of the obligation of 
prior notification to the Commission, they cannot 
on the other hand declare the aid as such to be 
incompatible with the internal market, a decision 
which falls exclusively to the Commission.

4.2 ‘Parties concerned’ within the meaning of 
Article 108 (2) TFEU
The following question has also been subject to 
debate. In order to qualify as ‘parties concerned’ 
within the meaning of Article 108 (2) TFEU, must 
the competitive position on the market of third 
parties be affected by the granting of the aid con-
cerned?

179 Article 23(1) of Council Regulation No 659/1999/EC.
180 Case C-157/01 Danske Bunsvognmaend v Commission 
[2004], para. 41. It must be noted that undertakings may 
face an uphill battle when challenging Commission de-
cisions taken within the framework of EU ETS and not 
pursuant to Article 4(3) of Regulation N° 659/1999. See 
in Case T-387/04 EnBW Energie Baden-Württemberg AG 
[2007] above, para. 41.

In a judgment of 16 September 1998, the 
General Court did not recognise this status to 
an undertaking which complained that the aid 
concerned entailed an increase in taxes on waste 
which it was obliged to pay. The Court found 
that it had to pay this tax in its objective capacity 
as the producer of waste on the same grounds as 
any other operator in the same situation, which 
meant that it could not argue that the aids con-
cerned affected its competitive position on the 
market. The Court added that to follow the ap-
plicant’s reasoning would amount to recognising 
that any taxpayer is a party concerned within the 
meaning of Article 108(2) TFEU.181 On the other 
hand, tax relief granted to undertakings which 
are current or potential customers of the appli-
cant directly affects its competitive position on 
the market, with the result that it has the status 
of a party concerned.182 

As regards a levy on waste accompanied 
with some exonerations assuming the character 
of State aids, the Court of Justice judged that Ar-
ticle 108(3) TFEU, had to be interpreted ‘as mean-
ing that it may be relied on by a person liable to 
a tax forming an integral part of an aid measure 
levied in breach of the prohibition on implemen-
tation referred to in that provision, whether or 
not the person is affected by the distortion of 
competition resulting from that aid measure’183. 
In that way, the Court adopted an extensive con-
ception of the interest on which persons liable 
to a tax may rely. Even though they are not af-
fected by the distortion of the competition, the 
persons liable to environmental tax can invoke 
the direct effect of Article 108(3) TFEU. They will 
not have to demonstrate that they were affected 
by the aid.

181 Case T-188/95 Waterleiding Maatschappij Noord-West 
Brabant [1998] ECR II-3713, paras. 67 & 68.
182 Para. 80.
183 Case C-174/02 Streekgeweest [2005] ECR I-85, para. 21. 
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5 Concluding remarks
Although environmental and competition pol-
icy have hitherto been able to evolve in perfect 
independence, the former thanks to an intense 
regulatory approach and the latter through the 
case law of the Commission and the Court of 
Justice, the interactions between the two have 
recently become intense and have been dogged 
by controversy. 

On the one hand, environmental law is by 
nature likely to increase competition between 
undertakings, which must express in monetary 
terms the environmental costs resulting from 
their activities. A strict application of the envi-
ronmental regulations should lead first to the 
disappearance of economic operators which 
are not able to respect the new environmental 
requirements and, secondly, should encourage 
other undertakings to equip themselves with 
less polluting production techniques. Only the 
most competitive operators, and hence the least 
polluting, will therefore remain present on the 
market, with the risk of creating oligopolies. What 
is more, the continued granting of State aids is 
controversial since they are not entirely compat-
ible with the polluter pays principle, which the 
principle of integration rightly has the effect of 
extending to competition law.

On the other hand however, the interaction 
between the two policies may also be detrimental 
to the conservation of natural resources. In fact, 
competition law may indeed challenge invest-
ments made by undertakings seeking to pursue 
an environmental policy since, in accordance 
with Article 107 TFEU, they may not in principle 
benefit from State aids. 

Through its influence, both negative and 
positive, on the development of competition law, 

the integration clause may to a certain extent al-
leviate these tensions. Accordingly, State aids 
which represent a threat to the protection of the 
environment must be prohibited by the Commis-
sion, even if they comply with competition law 
requirements. By contrast, State aids which are 
manifestly beneficial for the environment should 
be more easily accepted where their anti-compet-
itive effects are not disproportionate.

Given the broad scope of the notion of State 
aids, a number of environmental measures are 
likely to fall within the ambit of the prohibition 
laid down in Article 107 TFEU. That did not pre-
vent the Commission to develop its own vision 
of a well tailored State aid policy regarding the 
protection of the environment. The broad crite-
ria laid down in paragraph 3 have been fleshed 
out into a complex cluster of soft law instruments 
(guidelines) and hard law (GBER). The Guide-
lines criteria do not deprive the Commission to 
play a key role in weighing the positive environ-
mental impacts of the national measure against 
the potential negative effects for competition and 
trade. Through this balancing test, the Commis-
sion is called on to assess whether the aid is ap-
propriate and necessary to attain the objective of 
common interest. The incentive effect of the aid 
is taken into consideration. Needless to say that 
the thresholds laid down by the Commission 
influence significantly national environmental 
policies.

Be that as it may, competition law will not 
resolve the problems of pollution on its own, as it 
is nothing more than an instrument in the service 
of environmental policy.
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Abstract1

Biological diversity is expected to come under 
increasing stress, and a number of species are to 
become threatened with extinction on account of 
climate change. As it is inevitable that climate will 
change in future decades, regardless of mitigation 
actions to reduce greenhouse gas emissions, there is 
a growing need to increase the adaptive capacity of 
the species and habitats. Several policy documents 
and literature on conservation biology have pro-
posed a number of proactive measures that seem 
to be required in order for species and habitats to 
adapt to climate change. These measures include 
protecting and restoring large robust natural areas, 
ensuring connectivity between those areas, increas-
ing the resilience of the species and ecosystems to 
changing conditions, and in some cases undertak-
ing active translocation of populations in climati-
cally more suitable areas. Even though the Habi-
tats Directive was not created the climate change in 
mind, it provides a legal basis for these adaptation 
measures. This article aims at analyzing how Fin-
land has implemented the provisions of the Habi-
tats Directive that are relevant for climate change 
adaptation. The aim is to assess to what extent the 
Finnish nature conservation legislation is able to 
answer the challenges that climate change poses for 
species and habitats. 

1 Dr. Suvi Borgström, University of Eastern Finland, De-
partment of Law.

1 Introduction
Several scientific articles have been devoted to 
assessing the current capacity of international 
and European nature conservation regimes to 
facilitate the adaptation of species and ecosys-
tems to climate change. Those assessments have 
revealed weaknesses in contemporary regimes 
regarding the adaptation.2 In the case of nature 
conservation in the European Union, it has been 
argued that there are needs for minor or major 
amendments to the Birds3 and/or Habitats Di-
rective4, or for complementing or replacing them 
with a new EU legislation in order to facilitate 
the adaptation of species and habitats to climate 

2 See among others Wheeler, Kim: Bird protection and cli-
mate changes: A challenge for Natura 2000? Tillburg For-
eign Law Review 13/2006, 283–299. Cliquet, An. – Harris, 
Jim. Backes, Chris – Howsam, Peter.: Adaptation to climate 
change. Legal Challenges for protected areas. Utrecht 
law review 5/2009, 158–175, Trouwborst, Arie: Conserv-
ing European biodiversity in a changing climate: the Bern 
Convention, The European Union’s Birds and habitats 
directives and the adaptation of nature to climate change. 
Review of European Community and International En-
vironmental Law 20/2011, 32–77, 62. Trouwborst, Arie: In-
ternational nature conservation law and the adaptation 
of biodiversity to climate change: A mismatch? Journal 
of Environmental Law 21:3/2009, 419–442, Verschuuren, 
Jonathan: Climate change: Rethinking restoration in the 
European Union’s Birds and Habitats directives. Ecologi-
cal restoration Vol 28. No 4/2010, 431–439.
3 Council Directive 79/409/EEC of 2 April 1979 on the 
conservation of wild birds (Birds Directive).
4 Council Directive of the 21 May 92/43/EC on the Con-
servation of the Natural Habitats of Wild Fauna and 
Flora [1992] (Habitats Directive)

Helping biodiversity adapt to climate change  
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Suvi Borgström1



Nordisk miljörättslig tidskrift 2012:1
Nordic Environmental Law Journal

32

change.5 However, other authors have argued 
that the Directives already pose legal obligations 
for member states to take adaptation measures.6 
The argument goes, that without taking adequate 
action to facilitate the adaptation of species and 
habitats to climate change, the aims of the Birds 
and Habitats Directives cannot be achieved, and 
EU member states cannot meet their obligations 
under the Directives.7 

It is indeed evident that the Directives do 
contain provisions that at least enable member 
states to take measures to help the species to 
adapt to climate change and, of course, member 
states can do more than is required. However, 
most of the provisions that are relevant for ad-
aptation measures are formulated in a way that 
seems to lack legal teeth,8 and as Verschuuren has 
pointed out, there are not many indications that 
member states are willing to go much further 
than what is legally required.9 

Given the lack of political will to reform the 
European Union nature conservation legislation 
in the foreseeable future, the pressure for taking 
adaptive action will be on member states.10 Thus, 
it is important to examine the legal implications 
of climate change adaptation on national level. 
This article aims at analyzing how Finland has 
implemented the provisions of the Habitats Di-

5 See among others Verschuuren 2010 (n 1), 431–439. Ver-
schuuren has suggested making the wording of the Ar-
ticle 10 of the Habitats directive more compulsory. About 
the new EU-level legislation on adaptation to climate 
change see Cliquet et al (n. 1) 2009. 
6 Trouwborst, 2011 (n 1).
7 Trouwborst, 2011 (n 1), 62.
8 For example the Article 10 of the Habitats Directive 
proclaims in vary general terms that Member States 
shall endeavour, where they consider it necessary, in 
their land-use planning and development policies and, 
in particular, with a view to improving the ecological co-
herence of the Natura 2000 -network, to encourage the 
management of features of the landscape which are of 
major importance for wild fauna and flora.
9 See Verschuuren 2010 (n 1), 437. 
10 Trouwborst 2011 (n 1), 71. 

rective that are relevant for climate change adap-
tation. The idea is to explore the implications of 
climate change for Finnish nature conservation 
law by using three adaptation measures as a ref-
erence point; restoration, assisted migration, and 
increasing the connectivity between protected 
areas. The analysis also serves the purpose of as-
sessing the extent to which measures should be 
taken at the EU level and which measures could 
rather be taken at the national level. 

The article is structured as follows: Second 
chapter shortly introduces the effects of climate 
change on biodiversity and the measures that 
appear to be required to warrant the adaptation 
of species and habitats to climate change. Then, 
the provisions of the Habitats Directive relevant 
to these measures and their implementation in 
Finland as well as the need for legal reform will 
be assessed in chapter 3. Chapter 4 presents the 
concluding remarks.

2 Measures needed for biodiversity adap-
tation and relevant provisions of the Habi-
tats Directive
Biological diversity is expected to come under 
increasing stress, and a number of species are to 
become threatened with extinction on account 
of climate change. Organisms are affected by 
modifications in temperature, humidity and 
weather patterns as well as more frequently oc-
curring extreme weather events associated with 
climate change.11 Many effects of climate change 
on species and ecosystems have already been 
documented, and in the future, climate change 
is expected to have increasingly serious conse-
quences. Many species and ecosystems are ex-
pected to shift their distributions to higher lati-
tudes and altitudes.12 

11 See Willis, Kathy J. – Bhagwat, Shonil A.: Biodiversity 
and climate change. Science. 326/2009, 806–807.
12 Secretariat of the Convention on Biological Diversity, 
Interlinkages between biological diversity and climate 
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In Finland, the predictions suggest that tem-
peratures could increase by 2.4 to 7.4°C by the 
year 2080 compared to the conditions of the late 
1990s. Such rapid and significant warming would 
seriously challenge the ability of Finland’s native 
species to adapt to changes in their environment. 
In addition to increased temperature, changes in 
precipitation levels represent another significant 
factor affecting species. It has been forecast that 
annual precipitation levels in Finland could in-
crease by 6 to 37 per cent by 2080.13

Natural ranges of some species are already 
evidently changing in Finland. Changes in the 
climate most clearly affect the distributions of 
species that are highly mobile, such as birds and 
butterflies. For instance, many new butterfly and 
moth species have spread into southern Finland 
from the south and the southwest since the sec-
ond half of the 20th century. Meanwhile, many 
species whose ranges were previously limited 
to southern Finland have been spreading to the 
north and the northeast. If temperatures continue 
to rise, some species found today in northern 
Finland will inevitably decline in number as their 
habitats shrink. Some species could even disap-
pear from Finland altogether.14

As it is inevitable that climate will change 
in the future decades, regardless of mitigation 

change. Advice on the integration of biodiversity con-
siderations into the implementation of the United Na-
tions Framework Convention on Climate Change and 
its Kyoto protocol.Montreal, SCBD, 154. (CBD Technical 
Series no. 10) 2003.
13 See Carter, Timothy – Kankaanpää, Susanna: A prelimi-
nary examination of adaptation to climate change in 
Finland. Finnish environment publications series 640. 
Finnish Environment Institute, Helsinki. 2003. Carter, 
Timothy(eds.): Suomen kyky sopeutua ilmastonmuutok-
seen: FINADAPT. Yhteenveto päättäjille. Suomen ympä-
ristö 1/2007, 11 Ympäristöministeriö: Ilmastonmuutokseen 
sopeutuminen ympäristöhallinnon toimialalla. Toimin-
taohjelma ilmaston muutoksen kansallisen sopeutumis-
strategian toteuttamiseksi. Ympäristöministeriön raport-
teja 20/2008. 
14 See Carter – Kankaanpää 2003 (n 12). 

actions to reduce the greenhouse gas emissions, 
there is a growing need to increase the adaptive 
capacity of the species and habitats.15 Several 
policy documents and literature on conservation 
biology have proposed a number of measures 
needed to increase the resilience and adaptive ca-
pacity of species and ecosystems. These measures 
include protecting and restoring large robust 
natural areas, ensuring connectivity between 
those areas, increasing the resilience of species 
and ecosystems to changing conditions, and in 
some cases, undertaking active translocation of 
populations to climatically more suitable areas.16 

To some extent, the Habitats Directive con-
tains provisions relevant to all of these meas
ures.17 This article concentrates on those provi-
sions of the Habitats Directive that are relevant 
for increasing the connectivity between pro-
tected areas, ecosystem restoration and assisted 
migration. These measures have been chosen be-
cause in previous publications those issues have 
been assessed to be the most controversial under 
the Habitats Directive. As there are a number of 
scientific articles devoted to assessing the provi-
sions of the Habitats Directive in the light of cli-
mate change,18 here the focus is more on national 
level implementation. 

15 See Bertzky, M., B. Dickson, R. Galt, E. Glen, M. Harley, 
N. Hodgson, G. Keder, I. Lysenko, M. Pooley, C. Ravilious, 
T. Sajwaj, R. Schiopu, Y. de Soye & G. Tucker: Impacts of 
climate change and selected renewable energy infrastruc-
tures on EU biodiversity and the Natura 2000 network: 
Summary Report. European Commission and Interna-
tional Union for Conservation of Nature, Brussel 2010.
16 See e.g. Commission communication of 1 April 2009 on 
Adapting to climate change: Towards a European Frame-
work for Action, Communication (COM) 2009, Conven-
tion on Biological Diversity (Rio de Janeiro, 5 June 1992) 
COP decision IX/16 on Biodiversity and climate change 
(30.5.2008), COP decision VII/28 on Protected areas 
(20.8.2004), COP Decision X/2 The Strategic Plan for Bio-
diversity 2011–2020 and the Aichi Biodiversity Target.
17 For comprehensive analysis of the relevant provisions 
see Trouwborst 2010 (n 1)
18 See e.g. Cliguet et al 2009 (n 1), Verschuuren 2009 (n 1), 
Trouwborst 2011 (n 1). 
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3 Implementation of the Habitats 
Directive in Finland 

3.1 Restoration of habitats and populations
One of the key strategies that have been sug-
gested in enhancing the adaptive capacity of spe-
cies and habitats is the restoration of degraded 
ecosystems and ecosystem functions.19 The most 
widely accepted definition of ecological restora-
tion at present is the following: Ecological resto-
ration is the process of assisting the recovery of 
an ecosystem that has been degraded, damaged, 
or destroyed.20 Thus, the word restoration can 
be used to cover all activities aimed at restoring 
habitats (including the reintroduction of species) 
as well as active nature conservation measures, 
mitigation, and compensation. 

As Verschuuren has pointed out, the demerit 
of the Habitats Directive is the lack of specificity 
regarding restoration.21 However, it can be ar-
gued that in general terms the conservation, and 
if needed, also the restoration of climate change 
resilient habitat and populations must already 
be considered compulsory under the directive.22 
Trouwborst sees that the obligation for restoration 
of ecosystems can be derived from Articles 6(1) 
and 6(2) of the Habitats Directive that require 
member states to establish the necessary conser-
vation measures which correspond to the eco-
logical requirements of the natural habitat types 
in Annex I and the species in Annex II present on 
the sites. The same Articles also require the mem-
ber states to take appropriate steps to avoid the 
deterioration of natural habitats and the habitats 
of species in the special areas of conservation. 

19 COP Decision X/33 on Biodiversity and Climate 
Change (29 October 2010), para. 8(c)–(e).
20 Generally about the restoration as climate change ad-
aptation measure see James A. Harris – Hobbs, Richard J. 
– Higgs, Eric – Aronson, James: Ecological restoration and 
Global Climate Change. Restoration Ecology 14/2006, 
170–176.
21 Verschuuren 2010 (n 1), 436.
22 Trouwborst 2011 (n 1), 17.

Trouwborst argues that these provisions must be 
deemed to require conservation and/or restora-
tion measures aimed at securing the resilience of 
species and habitats to climate change impacts.23 
As Verschuuren and Trouwborst have previously 
concluded, restoration is evidently one of the tar-
gets of the Habitats Directive, yet the provisions 
refer only vaguely to restoration measures.24 To 
compare, in the field of water protection, which 
is clearly also relevant for biodiversity adapta-
tion to climate change, the obligation for resto-
ration has been formulated in a legally binding 
way in Water Framework Directive25. 

Also in Finland the regulation on restoration 
of the ecosystems is mostly developed in the field 
of water management, whereas in nature conser-
vation, the restoration of protected areas is well 
established, yet, largely unregulated conserva-
tion practice. In Finnish Nature Conservation Act 
(1096/1996) there are no provisions regarding the 
restoration of habitats or ecosystems. Only the 
section 69 which implements the Habitats Di-
rective Article 6 (4) and requires compensatory 
measures if the ecological value of Natura 2000 
site is deteriorated, could be regarded as resto-
ration provision. According to the Commission 
guidance document, the compensatory measures 
appropriate to adverse effects on Natura 2000 
sites consists of restoring the habitat to ensure 
the maintenance of its conservation value and 
compliance with the conservation objectives of 
the site; creating a new habitat on a new site or 

23 Trouwborst 2011 (n 1), 17–18. 
24 See Verschuuren 2010 (n 1), 437 and Trouwborst 2011 (n 
1), 17–18.
25 Directive of the European Parliament and of the Coun-
cil (EC) 60/2000 Establishing a framework for commu-
nity action in the field of water policy. The obligation for 
restoration can be found already in the objectives of the 
Water Framework Directive, where it is stated that Mem-
ber States shall protect, enhance and restore all bodies 
of surface water (Article 4 1 (a) (ii)), and Member States 
shall protect, enhance and restore all bodies of ground-
water (Article 4 1 (b) (ii)). 
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through the enlargement of the existing site or 
creation of new habitats; improving the remain-
ing habitat proportional to that which is lost due 
to the project or plan; or measures to prevent fur-
ther erosion of the coherence of the Natura 2000 
network.26 The problem in implementation of the 
Article 6 (4) in Finland, however, is that the re-
sponsibility for compensatory measures is left for 
the state authorities (Ministry of Environment), 
which contradicts the polluter pays-principle.27 
It should also be noticed that this provision has 
not been applied in Finland as of yet, and thus 
the effect of this provision in regards of climate 
change adaptation is not likely to be significant. 

Regardless of the lack of restoration pro-
visions in Nature conservation act, ecological 
restoration is a commonly used nature conser-
vation practice in state-owned protected areas. 
Metsähallitus (Finnish Forest and Park Service) 
is responsible for the management of the state-
owned protected areas, and restoration work in 
protected areas has been carried out for about a 
decade,28 on the contrary to private lands, where 
the restoration has not been as systematic. The 
Forest Biodiversity Programme for Southern Fin-
land (METSO)29 has improved the situation to 
some degree, as it has made financing available 
for private land owners to carry out restoration 
practices in forest habitats (Act on the Financing 
of Sustainable Forestry 1094/1996).

26 Assessment of plans and projects significantly affect-
ing Natura 2000 sites Methodological guidance
on the provisions of Article 6(3) and (4) of the Habitats 
Directive 92/43/EEC. European Commission 2001.
27 Suvantola, Leila – Similä, Jukka: Luonnonsuojeluoikeus. 
2011, 276. 
28 http://www.metsa.fi/sivustot/metsa/en/NaturalHer-
itage/SpeciesandHabitats/HabitatRestoration/Sivut/
HabitatRestorationWorkatMetsahallitus.aspx (21.1.2012)
29 See more about the Metso-programme section 3.2 of 
this article, and Hiedanpää, Juha: The edges of conflict and 
consensus: A case for creativity in regional forest policy 
in Southwest Finland. Ecological Economics 55/2005.

In order to contribute to biodiversity adap-
tation to climate change by enhancing the res-
toration of the ecosystems in privately owned 
protected areas and outside the protected areas, 
a stronger emphasis on obligations for active 
conservation measures or financial incentives for 
restoration practice should be established into 
the legislation. Climate change adaptation seems 
to challenge the current nature conservation re-
gimes, which are still mainly based on passive 
restrictions and classical legal bans. The problem 
is that traditionally it has not been considered 
feasible to place active legal obligations for land 
owners to take nature conservation measures.30 
Nonetheless, there are some legal norms that al-
ready require the active use of the private prop-
erty. A good example is the obligation to regen-
erate forest after felling under the Finnish Forest 
Act (1093/1996). One way forward could be the 
introduction of the general requirement for eco-
logical compensation into the Nature Conserva-
tion Act, which would apply also in those cases 
where the Article 6 (4) of the Habitats Directive 
doesn’t apply. Additional conservation actions, 
which could consist of both on-site and off-site 
measures, would be required when a project 
negatively affects the protected natural values.31 
The required conservation measures could be tar-
geted for climatically sensitive areas to promote 
the biodiversity adaptation to climate change. 

Finland is not alone in its way of implement-
ing the Habitats Directive provisions regarding 
restoration. As Verschuuren has pointed out, 
there is no indication that any of the EU member 
states have adopted a robust restoration policy 
when implementing the Habitats Directive.32 As 
restoration is seen as a key measure in biodiver-

30 Suvantola ja Similä 2011 (n 26), 359.
31 The introduction of the requirement for the ecological 
compensation has been suggested several times before. 
See e.g. Suvantola and Similä 2011 (n 26), 259.
32 Verschuuren 2010 (n 1), 437.
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sity adaptation to climate change, it would de-
serve a more central place in the European and 
national environmental law. Thus, it would be 
reasonable to make amendments to the Natura 
2000 scheme that would require member states 
to develop robust restoration plans that will help 
nature adapt to a changing climate. This would 
also be in line with the requirements under the 
Water Framework Directive. 

Regardless, the implications of climate 
change for the broader practice of ecological 
restoration should be considered before making 
any amendments to the Directive. As Harris et 
al. have pointed out, in particular, the usefulness 
of historical ecosystem conditions as targets and 
references must be set against the likelihood that 
restoring the historic ecosystems is unlikely to 
be easy, or even possible, in the changed bio-
physical conditions of the future.33 Thus, more 
consideration and debate needs to be directed at 
the implications of climate change for restoration 
practice before any legislation is prepared. Josefs­
son and Baaner have also suggested in their anal-
ysis of the Water Framework Directive34 that the 
whole concept of restoration would be replaced 
by the idea of rehabilitation.35 As they point out, 
the ambition of establishing the reference con-
ditions based on pristine states is controversial 
because many variables of the ecosystem condi-
tions have fundamentally changed, owing to cli-
mate change, invasive alien species and changed 
landscape, when compared to historic states.36

The issue of ecological restoration thus re-
veals a fundamental problem in the nature con-
servation regimes in the era of climate change: 

33 Harris et al 2006 (n 19), 170–176.
34 Directive of the European Parliament and of the Coun-
cil (EC) 60/2000 establishing a framework for community 
action in the field of water policy.
35 Josefsson, Henrik – Baaner, Lasse: The Water Framework 
Directive – A Directive for Twenty-First Century? Journal 
of environmental law 23 /2011, 436, 486. 
36 Joseffson – Baaner 2011 (n 34), 467. 

the reference point for conservation measures 
needs to be redefined, so that instead of look-
ing to the past, we must start looking toward the 
transition to the future.37 The challenge for legal 
regimes is not to lack behind the development in 
scientific understanding and changes in natural 
systems.

3.2 Promoting the dispersal of species – 
Connectivity between protected areas
The provisions regarding the Natura 2000 net-
work are probably the most significant in climate 
change adaptation, as there appears to be sub-
stantial agreement in the scientific literature that 
successful adaptation of biodiversity to climate 
change requires the establishment and manage-
ment of protected area networks at the largest 
possible scale with extensive core areas and ad-
equate connectivity.38 

The Habitats Directive obligates member 
states to create a coherent ecological network, 
Natura 2000 (Article 3 (a)). The network has a 
key role in halting biodiversity loss due to cli-
mate change, as large and robust protected areas 
enhance the resilience of species and habitats.39 
However, in order to help species adapt to cli-
mate change by promoting their dispersal (i.e. 
facilitating their movement between current and 

37 See also Ruhl. J.B.: Climate change adaptation and 
structural transformation of environmental law. Envi-
ronmental law 23/2010, 393. 
38 Bennett, Graham: Integrating Biodiversity Conservation 
and Sustainable Use: Lessons Learned From Ecological 
Networks, IUCN 2004; Bennett, Graham – Mulongoy,K.J: 
Review of Experience with Ecological Networks, Corri-
dors and Buffer Zones, CBD Technical Series no 23 (Sec-
retariat of the CBD 2006); and Kettunen, Marianne – Terry, 
Andrew – Tucker, Graham – Jones, Andrew: Guidance on 
the Maintenance of Landscape Connectivity Features of 
Major Importance for Wild Flora and Fauna: Guidance 
on the Implementation of Article 3 of the Birds Direc-
tive (79/409/EEC) and Article 10 of the Habitats Direc-
tive (92/43/EEC) Institute for European Environmental 
Policy, Brussels 2007.
39 Cliquet et al. 2009 (n 1), 162.
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future habitats), measures are needed outside 
the protected areas. The key issue in facilitat-
ing the movement is to increase the connectiv-
ity between protected areas. Connectivity can be 
increased in number of ways, including the cre-
ation of wildlife-friendly corridors or stepping 
stones.40 

The requirements for the connectivity of the 
Natura 2000 are addressed in Article 3 (3) and 
Article 10 of the Habitats Directive. Article 10 
states that member states shall endeavor, where 
they consider it necessary, in their land-use plan-
ning and development policies to encourage the 
management of features of the landscape which 
are of major importance for wild fauna and flora 
with a view to improving the ecological coher-
ence of the Natura 2000 network. The Article con-
tinues that such features are those essential for 
the migration, dispersal and genetic exchange of 
wild species by virtue of their linear and continu-
ous structure (such as rivers with their banks or 
the traditional systems for marking field bound-
aries) or their function as stepping stones (such 
as ponds or small woods). Even though the pro-
visions are put rather weakly using impressions 
like “shall endeavor” and “where they consider 
necessary”,41 it is evident that the Directive pro-
vides a legal basis for connectivity, and if well 
implemented Natura 2000 provisions provide 
good bases for climate change adaptation meas
ures.

In Finland, however, there are number of 
problems related to the implementation of the 
Natura 2000 network. First, Article 6 (2) of the 
habitats directive has not been implemented ad-
equately.42 Sections 65–66 of the Finnish Nature 

40 Trouwborst 2009 (n 1) 428–429. 
41 Cliguet et al 2009 (n 1), Verschuuren 2010 (n 1), Trouw­
borst 2011 (n 1). 
42 Similä, Jukka – Raunio, Anne – Hilden, Mikael – Ant­
tila, Susanna: Luonnonsuojelulainsäädännön arviointi – 
Lain toimivuus ja kehittämistarpeet. Suomen Ympäristö 

Conservation Act implements the Article 6 of the 
habitats directive, but those provisions don’t con-
tain either an explicit ban for deterioration of the 
natural values, or an obligation to conduct posi-
tive conservation measures in Natura -2000 sites. 
Instead, section 65 only refers to the obligation to 
assess a project or a plan, which is likely to have 
significant adverse effect on the ecological value 
of a site included in, or proposed by the Goven-
rment for inclusion in, the Natura 2000 network. 
Section 65 then continues, that no authority is 
empowered to grant a permit for the implemen-
tation of a project, or to adopt or ratify a plan, if 
the assessment procedure or the requested opin-
ion referred to in section 65, paragraphs 1 and 2, 
indicates that the project or plan would have a 
significant adverse impact on the particular eco-
logical value for the protection of which the site 
has been included in, or is intended for inclusion 
in, the Natura 2000 network. The problem is that 
the control mechanism is based on the authority 
decisions, even though the obligation to conduct 
an assessment is general. This means that a plan 
or a project, which doesn’t require an authority 
decision, can be conducted even if it deteriorates 
the natural values of the Natura 2000 site.43 

Secondly the issue of connectivity has not 
been explicitly addressed in the Nature conser-
vation Act. Only the section 69 that implements 
Article 6 (4) of the Habitats Directive refers to 
the overall coherence of the network. Also the 
recently published evaluation report on the Finn-
ish nature conservation legislation stated that the 
obvious demerit of the Finnish nature conserva-

27/2010, 36. See more on issues regarding the imple-
mentation of the Natura 2000 provisions in Finland in 
Leila Suvantola: Kun Maailma ei riitä – Luonnon mon-
imuotoisuudelle aiheutettavien haittojen kompensointi. 
Ympäristöjuridiikka 3-4/2005, 46–53, Kallio, Pasi: Suotuisa 
suojelun taso luonnonsuojeluoikeudessa. Helsinki 2001, 
176. 
43 Similä et al. 2010 (n 41), 36. For instance the silvicultur-
al activities don’t require authority decisions in Finland. 
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tion act is the lack of effective means to enhance 
the connectivity between the protected areas.44 

It has already been suggested that the con-
nectivity between protected areas should be add-
ed to the aims of the Act in Section 1.45 However, 
it is questionable whether that would be suffi-
cient, as often the target provisions are consid-
ered not to be legally binding in a same way as 
other provisions.46 In addition, it is evident that 
the issue of connectivity cannot be addressed just 
by nature conservation legislation. This means 
that the land use planning is likely to play a 
key role in future nature conservation. Also the 
regulation on agricultural and forest activities 
should take into account the need to increase the 
connectivity. For example, the agricultural sub-
sidy-schemes should include the criteria for the 
connectivity, and financial incentives to create 
ecological corridors or stepping stones in agri-
cultural and forestry lands should be established.

The lack of effective implementation of Ar-
ticles 3 (3) and 10 of the Habitats Directive in 
Finland, as well as in other member states,47 in-
dicates that changes in the language of the Direc-
tive, as Verschuuren had suggested,48 or at least 
guidance by the Commission on the implemen-
tation of those provisions is needed in order for 
member states to take adequate measures to in-
crease the connectivity. The issue should not be 
left for member states to voluntarily conduct, as 
coordination between the member states is pre-
sumably necessary in order to create a coherent 
green infrastructure in Europe to help species 
and habitats adapt to climate change. 

44 Similä,et al 2010 (n 41), 65.
45 Suvantola and Similä 2011 (n 26), 136–137. 
46 Määttä, Tapio: Lainsäätäjän kunnioittamisasenne, 
tavoitteellinen laintulkinta ja lakien tavoitesäännökset 
vallitsevassa tuomarinideologiassa. In Pakarinen, Airi et 
al. (eds.): Lainvalmistelu, tutkimus, Yhteiskunta. Jyrki 
Talan Juhlakirja. 2011, 208.
47 Cliquet et al 2009 (n 1), 171. 
48 Verschuuren 2010 (n 1).

In addition, the problem is the rather static 
character of the Habitats Directive. For instance, 
the criteria on which areas are designated as Spe-
cial Areas of Conservation (SACs), which are laid 
down in Annex III of the Directive, are mainly 
linked to the existing values (habitats and spe-
cies) at the moment of designation. When des-
ignated, ‘deterioration of natural habitats and 
the habitats of species as well as disturbance of 
the species for which the areas have been des-
ignated’ must not occur (Article 6(2) Habitats 
Directive).49 Apparently, these provisions do not 
take into account the possible need for species 
to migrate into climatically more suitable areas. 

Problematic is also the process of designa-
tion of the sites which is usually time-consum-
ing.50 In the light of climate change adaptation, 
a more flexible approach for designation and 
management of the protected areas is needed. 
For instance, in order to ensure the species’ abil-
ity to migrate to climatically more suitable areas, 
the use of short-term contracts for protecting 
privately owned areas could be used as a cost-
effective and less time-consuming instrument 
for promoting the dispersal of species. Once the 
migration is over, the agreements could be re-
voked.51 

One example of the regulatory instrument 
that could be useful in helping nature to adapt to 
climate change could be the natural values trad-

49 Cliguet et al 2009 (n 1), 163.
50 For instance in Finland the designation of the pro-
tected sites has been severely congested since 1990’s. 
In Finland the protected areas are established in differ-
ent way depending whether the area is state-owned or 
privately owned. The recently published report on the 
Nature Conservation Act showed that on one hand there 
is very long time gap between the land acquisition and 
the establishment of the protected areas in state-owned 
lands. On the other hand the protected areas in privately 
owned land were seen as an unsatisfactory compromise 
of the protection provisions between the land-owner and 
the officials. Similä et al 2010 (n 41), 48.
51 Cliguet et al. 2009 (n 1), 163.
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ing scheme that was successfully tested under 
the METSO I programme in Southern Finland 
during 2003–2007. Since then the scheme has 
been revised, but the core elements of the scheme 
remained the same.52 Natural values’ trading 
means that, in certain ecologically valuable ar-
eas, forest owners have the choice between pro-
ducing natural values or timber. The core of the 
approach is that this choice by forest owners is a 
voluntary one. Conservation under the scheme 
is based on forest owners’ competitive tender-
ing. Authorities compare tenders and choose the 
most suitable sites that meet the biological crite-
ria and negotiate conservation agreements with 
the forest owners. Once the site is approved as a 
conservation site, the forest owner will be com-
pensated for the costs of nature management on 
the site and for loss of income.53 

Forest owners have valued the voluntary 
approach to nature conservation and appreci-
ated the independent decision-making and the 
chance to retain their property rights. Conserva-
tion agreements can be either permanent or they 
can be made for a specific time period according 
to the forest owner’s preference. At the moment 
the natural values trading scheme applies only 
to wooded habitats, however, as it has proved to 
be successful,54 it could be used as a model for 
regulatory design in conservation of other habi-
tats as well.

52 See Similä, Jukka – Kokko, Kai: Oikeudellinen sääntely 
ja metsäluonnon monimuotoisuus. Ympäristöpolitiikan 
ja – oikeuden vuosikirja 2009, 73–129. 
53 See Hiedanpää 2005 (n 25). Basically the scheme is more 
comparable to traditional state aid than actual market 
based instrument. See Similä – Kokko 2009 (n 51), 103. EU 
commission has stated that the trading scheme should 
be according state aid regulations of the Treaty on the 
Functioning of the European Union. This is problematic 
in a sense that state cannot offer any more than full com-
pensation even for those sites which would be highly 
valuable for nature conservation purposes. European 
Commission C(2008)460/2, Brussels, 13 II 2008.
54 See Hiedanpää 2005 (n 28). 

The problem of the voluntary schemes is 
how to make sure that the most suitable areas for 
climate change adaptation are protected. How-
ever, while nothing guarantees that landowners 
are willing to participate or that the ecologically 
most valuable areas are offered for conservation, 
there are encouraging studies conducted, which 
indicate the potential effectiveness of voluntary 
conservation schemes.55

3.3 Assisted migration
The most controversial strategy that has been 
suggested by scientists to help nature adapt to 
the effects of climate change is “assisted migra-
tion”, alternatively called as “assisted coloniza-
tion” or “managed relocation”.56 Assisted migra-
tion is defined as the intentional transfer of flora 
or fauna to a new region in response to climatic 
change.57 In other words, assisted migration in-
volves the deliberate movement of species to 
new, climatically more suitable areas where they 
have not existed before. This new form of trans-
location of species implicates the fundamental 
effects that climate change might have on nature 
conservation.58 So far the active translocations 
have been carried out to introduce species to their 
historical ranges. Now the idea is to introduce 
species to areas where they have not lived before. 
However, the use of assisted migration seems to 
be in conflict with the prevention of the spread 
of invasive alien species, on the contrary to the 

55 See Fromond et al: Regulatory innovations for biodi-
versity protection in private forests – towards flexibility. 
Journal of environmental law 21/2009, 20. with refer-
ences.
56 See e.g. Hoegh-Guldberg, O – Hughes, L – McIntyre, S 
– Lindenmayer, D.B. – Parmesan, C – Possingham, H.P. – 
Thomas, C.D.: Assisted Colonization and Rapid Climate 
Change, Science 345/2008 
57 See Hoegh‐Guldberg et al. 2008 (n 55), 345.
58 See Alejandro E. Camacho: Assisted migration: Rede-
fining Nature and Natural recourse law under climate 
change. University of California, Irvine Law School. Le-
gal studies research paper series No 2009-37.
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protection of native species which has tradition-
ally been the central issue in nature conservation. 

In scientific literature a number of argu-
ments have been presented for and against the 
use of assisted migration.59 On one hand, it has 
been argued that under some circumstances as-
sisted migration would be viable and more ap-
propriate than conventional or passive conserva-
tion methods (such as establishing migration cor-
ridors). A group of scientists asserted in an article 
in Science that the use of assisted migration could 
be a viable conservation tool in situations where: 
(1) there is a high risk of extinction to a particular 
species; (2) it is technically feasible for scientists 
or managers to translocate and successfully es-
tablish a population of such species; and (3) there 
is a sufficiently low risk of adverse outcomes to 
the location (and to the ecosystem and constitu-
ent species therein) targeted to receive the newly 
introduced organisms.60 The scientists claimed 
that these situations could presumably be iden-
tified, and they proposed a decision framework 
flow chart to determine whether assisted migra-
tion would be viable.61 The proponents of assist-
ed migration also referred to the successful ex-
periments where species have been translocated 
into areas where they have not existed before.62 

On the other hand, skeptics have presented 
a number of uncertainties that might prevent 
assisted migration from being a scientifically 
viable conservation strategy. The concerns are 
economic, ecological, ethical and legal. Firstly, it 

59 See summary of arguments for and against the use of 
assisted migration in Camacho 2009 (n 57), 183–185. 
60 See Hoegh‐Guldberg et al 2008 (n 55).
61 Hoegh‐Guldberg et al. 2008 (n 55), 345.
62 See e.g. Willis, Stephen G. – Hill, Jane, K. – Thomas, Chris 
D.ks – Roy, David B. – Richard Fox, Richard –Blakeley, Da­
vid S – Huntley, Brian: Assisted Colonization in a Chang-
ing Climate: A Test Study Using Two U.K. Butterflies, 2 
conservation Letters 45/2009, where experiment with the 
assisted migration of marbled white and small skipper 
butterfly populations was successful. 

has been assessed that the administrative costs 
are likely to be quite high (the costs include plan-
ning, implementation, and long‐term monitor-
ing). Secondly, there is a concern of a possible 
harm to the rare species itself that is translocated; 
as such a species is likely to be less able to en-
dure the loss of even a few members to a failed 
introduction effort. Moreover, there are serious 
concerns about the risks of harm to the ecosys-
tems to which species are introduced. Thirdly, 
the ethical issues relate to long-term human ma-
nipulation and the control over nature, which 
can run counter to traditional conservation ide-
als that aim to allow natural systems to function 
apart from human interference.63 Finally, there is 
a question concerning the legal feasibility of the 
use of assisted migration.

In legal perspective, the use of assisted mi-
gration is relatively complex as in some cases it 
might contradict the provisions for prevention 
of the spread of non-native species. The Habi-
tats Directive requires member states to ‘ensure 
that the deliberate introduction into the wild 
of any species which is not native to their terri-
tory is regulated so as not to prejudice natural 
habitats within their natural range or the wild 
native fauna and flora and, if they consider it 
necessary, prohibit such introduction’ (Article 
22 (b). As such, the directive does not appear to 
be standing in the way of assisted migration, yet 
it requires that the potential consequences are 
carefully assessed in advance on a case-by-case 
basis.64 The problem is to find a balance between 
the protection of the endangered species that 
cannot migrate on their own, and the protection 
of the native species in ecosystems the endan-
gered ones could be translocated into. In the case 

63 More about the controversies on assisted migration see 
Camacho 2009 (n 57). 
64 Trouwborst 2011 (n 1), 19.
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of species listed in appendix IV (a) and (b) of the 
Directive, Articles 12 and 13 are relevant as they 
prohibit all forms of deliberate capture or killing 
of specimens of these species in the wild (Article 
12 1 (a)), and as they forbid the keeping, trans-
port and sale or exchange and offering for sale or 
the exchange of specimens of such species taken 
in the wild (Article 13 1 (b). Thus, the conditions 
under Article 16 of the Directive need to be met 
before those species can be translocated. 

In Finland, the Nature Conservation Act 
seems to be stricter than the wording of the Habi-
tats Directive in terms of translocations. Accord-
ing to the Section 43 of the Nature conservation 
Act, non-native species are not to be released 
into the wild if there is cause to suspect that the 
species may become established permanently. 
In addition, non-native plant species without an 
established range in the Finnish wild are not to 
be planted or sown outside a garden, a field or 
another site designated for special purposes, nor 
in natural waters, in so far as there is cause to 
suspect that the species may become established 
permanently. The recent case in Turku adminis-
trative court indicates the potential conflict be-
tween the current conservation legislation and 
the conservation measures needed for climate 
change adaptation. The court ruled that the as-
sessment whether the species is native or not 
needs to be based on its biological range. Thus, 
the barnacle goose (Branta leucopsis), while be-
ing native in Finnish nature, was not to be trans-
located into areas outside its natural range in 
northern Finland.65 

This case indicates well the incongruity be-
tween assisted migration and the conventional 
nature conservation law. As climate change pro-
ceeds, the whole framework and the objectives 
of nature conservation need to be transformed 

65 Judgement 7.1.2011(Record number 02309/09/5402).

to better manage dynamic and uncertain natural 
world. As Camacho has pointed out, arguments 
based on a normative commitment to keeping 
natural systems wild and uncontrolled lack per-
suasive power, particularly in the era of climate 
change.66

As the Habitats Directive seems to allow the 
use of assisted migration, under certain circum-
stances, it can be argued that the further regu-
lation of assisted migration could be left for the 
member states, if they see it normatively desir-
able. Nonetheless, as the case may well be that 
translocations need to cross the borders of the 
member states; there might be need for EU level 
regulations on assisted migration. If it turns out 
that a comprehensive use of translocations are 
needed in order to protect the species, then the 
regulation should be coordinated at the EU level. 
At the moment the case could be that member 
states might prevent the use of assisted migra-
tion by appealing to the Habitats Directive. Fur-
thermore, as was already pointed out, the issue 
of assisted migration also reveals the more fun-
damental problems in the nature conservation 
regimes, and it would be advisable to solve the 
problems at the EU level to make sure that we 
will have a comprehensive, coherent and effec-
tive nature conservation regime to facilitate the 
adaptation of species to climate change. 

4 Conclusions
In this article, the implementation of the Habitats 
Directive in Finland has been analyzed from the 
perspectives of three climate change adaptation 
measures (restoration of ecosystems and habi-
tats, increasing the connectivity between protect-
ed areas and assisted migration) that have been 
suggested in several scientific texts and political 

66 Camacho (n 57), 225.
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documents. In previous scientific articles it has 
been argued that the Habitats Directive provides 
a basis for these adaptation measures.67 Clearly 
the Habitats Directive enables member states to 
conduct these measures. However, this analysis 
indicates that those provisions which are relevant 
for adaptation measures have not been effective-
ly implemented at the member state level, at least 
not in the case of Finland. In addition, there are 
indications of incongruence between the needed 
adaptation measures and the current regulation. 
Thus, at the minimum, guidance by the commis-
sion and jurisprudence by the European Court 
of Justice are needed in order for member states 
to adequately address the issue of adaptation, as 
Trouwborst has previously concluded.68 

67 See e.g. Verschuuren 2009 (n 1), Trouwborst 2010 (n 1). 
68 Trouwborst 2010 (n 1).

This analysis also revealed the more funda-
mental problems in current nature conservation 
regimes in the European Union and in Finland. 
Both the objectives and the whole framework 
of the nature conservation should be adjusted 
to better manage the dynamic and uncertain 
natural systems. The current regimes, that rely 
on passive restrictions and legal bans and that 
aim at preserving the historical and native na-
ture, should be replaced by flexible, dynamic, 
and more active conservation management that 
takes into account the future transition. Thus, it 
is reasonable to ask whether this more funda-
mental transformation that seems to be needed 
as climate change proceeds would be better ad-
dressed at the EU level. 
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Abstract1

In recent years the United States Supreme Court has 
delivered two significant rulings, Massachusetts v. 
EPA and AEP v. Connecticut, concerning regulating 
and limiting greenhouse gas emissions. Since fed-
eral climate change legislation has stalled in Con-
gress, these two rulings are all the more significant 
in setting the stage for how greenhouse gas emis-
sions are regulated in the United States. According 
to the rulings, greenhouse gas emissions are cov-
ered by the Clean Air Act and thus fall under the 
regulatory jurisdiction of the Environmental Pro-
tection Agency. This in effect cancels the possibility 
for private enforcement of emission limits on green-
house gases under federal nuisance law. No similar 
groundbreaking precedents have been issued by 
the high courts in Finland. But in contrast with U.S 
law, it seems that greenhouse gas emissions would 
not be covered by the Finnish Environmental Pro-
tection Act and thus a plaintiff could under Finnish 
nuisance law pursue an injunction case against an 
emitter of greenhouse gases. Likewise, a plaintiff 
could file a claim for damages under the Finnish 
Act on Compensation for Environmental Damage. 
In practice, however, a plaintiff’s injunction case as 
well as tort liability case seems to be doomed for 
failure under Finnish law. Requirements set by the 
burden of proof and causality, among others, mean 
that Finnish nuisance and tort law are far from be-

1 Robert Utter is a Senior associate at the Helsinki of-
fice of Roschier Attorneys and a member of the Climate 
Change Law Research Group of the University of East-
ern Finland. This article is part of the research carried 
out under the COOL project of the Finnish Research 
Programme on Climate Change (FICCA) funded by the 
Academy of Finland.

ing effective means of enforcement or redress in the 
context of climate change liability.

1 Introduction
This paper sets out to examine certain key issues 
when assessing remedies available for a plaintiff 
(be it a natural person, corporation or other) in 
case of nuisance, damage, or loss that has alleg-
edly been caused by a defendant’s greenhouse 
gas emissions, i.e. the fact that the defendant 
has, at least to some extent, contributed to cli-
mate change. Legislative options, public policy 
enforcement or administrative law is beyond 
the scope of this paper. Thus the possibility of 
authorities to enforce actions against polluters is 
not as such directly examined. However, as will 
be evident below, the jurisdiction of the authori-
ties does play a role in setting the boundaries for 
private action.

A further delimitation of the scope of this 
paper is the jurisdiction that is examined. The 
purpose of this paper is to take a closer look at 
applicable Finnish law when it comes to redress 
against emissions of greenhouse gases. This ex-
amination is carried out in the light of key case 
law of the U.S. Supreme Court on the subject 
matter. The issue of climate change liability or 
the authority to regulate greenhouse gas emis-
sions under pollution abatement legislation or 
environmental protection legislation has been 
the subject of two rulings of the U.S. Supreme 
Court, Massachusetts v. EPA2 and AEP v. Con­

2 Massachusetts v. Environmental Protection Agency, 549 
U.S. 497 (2007).
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necticut3. Similar issues have not ended up on 
the dockets of the Finnish Supreme Court or the 
Finnish Supreme Administrative Court, which 
means that legal precedents are lacking in the 
jurisdiction more familiar to the author of this 
paper. Therefore there is certainly room for tak-
ing a closer look at what might be the likely 
outcome of hypothetical cases in Finland, how 
issues could be approached by Finnish courts, 
as well as what factors would most probably be 
taken into account if cases of the same nature as 
those before the U.S. Supreme Court were to end 
up before Finnish courts. For the sake of clarity, 
it can be noted that U.S. law is not as such used 
for the purpose of recommending any changes 
in the Finnish legal system, nor is any thorough 
comparative analysis on U.S. law carried out in 
this paper.

The following discussion in this paper will 
be divided into two structural parts. First, the 
possibility of obtaining an injunction will be dis-
cussed. Injunctions are discussed in the context 
of both Finnish private and to some extent also 
public nuisance law, but as for the latter only in 
the context of the possibility of an individual, i.e. 
not the public authority, to gain an injunction 
against a defendant. Second, the issue of claims 
for damages under tort law will be discussed, 
but as for Finnish law the discussion is mostly 
limited to the Act on Compensation for Environ-
mental Damage,4 which would probably be the 
likely option for a plaintiff to try and base his or 
her case. These two themes are intertwined as 
will be evident from the discussion below, but 
for the sake of clarity it is better to keep them 
apart.

3 American Electric Power Co., Inc. v. Connecticut, 564 U.S. 
10-174 (2011).
4 Act 19.8.1994/737.

2 Injunction

2.1 Are greenhouse gases pollutants?
During the late 1990s and lasting for approxi-
mately one decade a legal debate over whether 
carbon dioxide or other greenhouse gases were 
air pollutants within the meaning of the Clean 
Air Act (“CAA”) moved back and forth in the 
U.S. Under the CAA the Environmental Protec-
tion Agency (“EPA”) has regulatory authority 
over air pollutants. Thus answering the question 
was vital with regard to jurisdiction over climate 
change mitigation under federal law in force in 
the U.S. During President Clinton’s administra-
tion the EPA held the view that greenhouse gases 
were indeed air pollutants. However, in 2001 the 
newly appointed General Counsel of the EPA, 
Robert Fabricant, issued an opinion that this 
conclusion was no longer considered as correct. 
Fabricant argued that the EPA lacked authority 
to regulate greenhouse gas emissions under the 
CAA. This interpretation was contested in court 
and the case went all the way to the U.S. Supreme 
Court.5 In Massachusetts v. EPA the Supreme 
Court indeed found that greenhouse gases are 
air pollutants within the context of the CAA and 
that the EPA has regulatory authority over such 
emissions.

As in the U.S. a similar question regard-
ing Finnish environmental legislation could be 
raised regarding whether greenhouse gas emis-
sions should be regarded as pollutants or not. 
Activities that could cause environmental pol-
lution are as a rule under the regulatory scheme 
of the Finnish Environmental Protection Act6. In 
the Act, “pollution” is a rather broadly defined 
concept. According to Section 3(1) of the Finnish 

5 For a description of the history leading up to Massachu­
setts v. EPA see e.g. Martel, Jonathan S. and Stelcen, Kerri 
L. in Global Climate Change and U.S. Law (Michael B. 
Gerrard, Editor), American Bar Association 2007, p. 137–
144 and Mank, Bradford C, ibidem, p. 191–193. 
6 Act 4.2.2000/86.
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Environmental Protection Act pollution refers 
to, inter alia, emissions that, among others, cause 
harm to health or to nature and its functioning, 
decrease the general amenity of the environment 
or degenerates special cultural values, or cause 
damage or harm property or its use. If the defini-
tion of pollution is not met as for a certain activ-
ity, the authorities have limited powers to take 
enforcement actions against the activity under 
the Environmental Protection Act.

Standard practice of Finnish environmental 
authorities has been that greenhouse gas emis-
sions are generally not considered as pollutants 
based on their effects on global warming or cli-
mate change alone. A Government Bill concern-
ing an amendment to the Finnish Environmental 
Protection Act takes note of this administrative 
practice and also states that the purpose of the 
Act is not to set emission limit values on green-
house gas emissions.7 It has also been pointed 
out that considering climate change impacts to 
be pollution impacts, within the context of the 
Environmental Protection Act, would be stretch-
ing the boundaries of the Act too far.8 Therefore 
the conclusion would be that emissions contrib-
uting to climate change are not pollution in the 
context of the Finnish Environmental Protection 
Act.

Another issue to be taken into account is that 
the Finnish legal situation differs from the one in 
the U.S. as for one further aspect. The EU Emis-
sions Trading Scheme (EU ETS), which is set up 
under the Emissions Trading Directive (2003/87/
EC), includes a provision on the permissibility of 
limiting greenhouse gas emissions, which are in-
cluded in the EU ETS. Under Article 26 of the said 
Directive an “environmental permit shall not in-

7 Government Bill HE 49/2004, p. 74.
8 Pekka Vihervuori, Utsläpp och utsläpp – begreppsförvir­
ring och konflikter mellan miljöskydd och klimatskydd, p. 547–
548, the article is published in “Pro Natura – Festskrift til 
Hans Christian Bugge”, 2012.

clude an emission limit value for direct emissions 
of [such greenhouse gas emissions] unless it is 
necessary to ensure that no significant local pol-
lution is caused”. Similarly the Finnish Environ-
mental Protection Act includes an explicit ban 
on setting emission limit values on greenhouse 
gas emissions under the same circumstances and 
exceptions. Thus Finland could under EU law as 
a rule only regulate greenhouse gas emissions 
in the non-EU ETS sectors unless Article 193 of 
the Treaty on the Functioning of the European 
Union would be evoked.

2.2 Displacement of nuisance law
Even though the U.S. and Finnish legal systems 
are very different in many respects, the answer 
to the question of administrative authority over 
greenhouse gas emissions is crucial in both sys-
tems in respect of remedies against environmen-
tal nuisance. This is due to the fact that in both 
legal systems administrative authority precludes 
an injunction based on nuisance. An interesting 
comparative point in this regard is the combined 
effect of the Massachusetts v. EPA and AEP v. Con­
necticut rulings. In AEP v. Connecticut the origi-
nal plaintiffs (who were respondents before the 
Supreme Court) had sought an injunction to cap 
and subsequently reduce the emissions of five 
defendants that emitted CO2 from their instal-
lations.

The U.S. Supreme Court had previously 
found that the EPA had been delegated by Con-
gress with the authority to regulate greenhouse 
gas emissions (Massachusetts v. EPA). This in ef-
fect displaced the application of federal common 
law on nuisance (AEP v. Connecticut). As noted 
by Adler, prevailing in one of the two mentioned 
cases ultimately meant defeat in the other as the 
cases in this sense extinguished each other.9

9 Jonathan H. Adler, A Tale of Two Climate Cases, 121 
YALE L.J. ONLINE 109 (2011), http://yalelawjournal.



Nordisk miljörättslig tidskrift 2012:1
Nordic Environmental Law Journal

46

The ruling in AEP v. Connecticut bars a claim-
ant from being able to successfully sue a defen-
dant and receive a ruling by a court of law that 
would set limits on the defendant’s greenhouse 
gas emissions based on federal common law on 
nuisance. In Finland the same outcome follows 
from statutory law. According to Section 19 of 
the Finnish Act on Neighbor Relations10 a court 
cannot grant an injunction against an operation 
that requires a permit or notification under the 
Finnish Environmental Protection Act. The prac-
tical difference between the U.S. and Finnish le-
gal systems in this respect is that there is so far 
no similar Finnish precedent regarding the au-
thority to regulate greenhouse gas emissions as 
is the case with Massachusetts v. EPA in the U.S. 
However, Finnish administrative practice is the 
opposite to Massachusetts v. EPA and thus envi-
ronmental authorities do not have authority to 
regulate greenhouse gas emissions. Therefore 
the door for nuisance law seems to remain open 
in the Finnish context.

Despite of the above, the issue in the Finnish 
context is unfortunately rather muddled, since a 
permit under the Finnish Environmental Protec-
tion Act is not only required for activities causing 
pollution (within the definition of the Act) but 
also for activities causing nuisance as defined in 
the Finnish Act on Neighbor Relations. Thus one 
seems to end up in a somewhat irritating chain of 
argumentation. First, greenhouse gas emissions 
are not pollution under the definition of the En-
vironmental Protection Act and thus beyond the 
general scope of the Act. Second, if greenhouse 
gas emissions cause nuisance, an environmen-
tal permit under the Environmental Protection 
Act is required. And third, if an environmental 
permit is required, a plaintiff cannot be grant-
ed relief against the nuisance under the Act on 

org/2011/09/13/adler.html.
10 Act 13.2.1920/26.

Neighbor Relations. In this case it could be ar-
gued that the general applicability of the Finn-
ish Environmental Protection Act, i.e. its link to 
the legal definition of pollution takes precedent. 
Since greenhouse gas emissions are not pollution 
under the act an environmental permit would 
not be required if above mentioned nuisance is 
caused as a result of greenhouse gas emissions 
contributing to climate change. This conclusion 
is also supported by the Government Bill of the 
Act although the issue is not commented upon 
explicitly.11 Thus Finnish nuisance law would 
seem to be available for a plaintiff regarding cli-
mate change induced nuisance. However, this 
would just be the first step in a plaintiff’s case, 
taking him or her beyond the question of admis-
sibility before a court of law. It is a different mat-
ter to obtain a successful main ruling in such a 
case.

At this point it can be further noted that even 
though the availability of Finnish nuisance law 
would be lacking for plaintiffs, this would not 
mean that they would lack a legal remedy against 
polluters. Under Section 92 of the Environmental 
Protection Act a plaintiff with standing or the lo-
cal municipality may petition the environmental 
authorities to take enforcement action against an 
emitter allegedly causing nuisance that is ille-
gal under the Finnish Environmental Protection 
Act. In case of illegality, the authorities would 
be required to take action against the party caus-
ing the nuisance. Thus a plaintiff would seem to 
have procedural avenues for an injunction irre-
spective of whether alleged nuisance caused by 
greenhouse gas emissions are regarded as falling 
under the scope of the Finnish Environmental 
Protection Act or the Finnish Act on Neighbor 
Relations.

The procedural remedies provided by the 
Finnish Act on Neighbor Relations are to my un-

11 Government Bill HE 84/1999, p. 56–57 and 122.
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derstanding rather seldom used today, at least 
independently. This is due to the fact that the 
Finnish Environmental Protection Act and its 
definition on pollution cover many of the dif-
ferent variants of nuisance, meaning that envi-
ronmental permitting has largely taken over as 
a tool for controlling nuisance. Furthermore, the 
Finnish Act on Compensation for Environmental 
Damage applies to claims for damages concern-
ing environmental damage and damage claims 
nowadays fall under the scope of the latter act.

Under Section 17 of the Act on Neighbor 
Relations it is unlawful to use a real estate or 
property in a manner that causes unreasonable 
nuisance to a neighbor or close-by real estate. 
The unreasonableness is evaluated based on, 
among others, local circumstances, the com-
monness, strength and duration of the nuisance 
as well as the commencement of the nuisance. 
A successful injunction case would most likely 
boil down to the issue of proof. A plaintiff needs 
to show that the defendant’s action or inaction 
is causing nuisance. Thus questions of burden 
of proof and causality as well as showing that 
an injunction against the defendant would bring 
relief (i.e. that the defendant is solely or to a suffi-
cient degree responsible for the nuisance) would 
evidently be raised in a court case. Since these 
questions are very similar to the ones that would 
be raised in a tort law case, a further review of 
them is made below in connection with the argu-
ments concerning tort law (sections 3.3 and 3.4). 
As a preview to the following discussion it can 
be noted that a plaintiff would not face an easy 
task as for proving causality and guilt. This is 
further aggravated by the fact that the plaintiff 
would under the Act on Neighbor Relations need 
to sue a neighboring emitter or an emitter that is 
located close by. Even though what constitutes as 
being “close by” is not defined, it is clear that the 
defendant could not be located in another region. 
Therefore relief for a plaintiff would be based on 

the rather arbitrary factor of being located close 
by to the emitter.

As a last point regarding the division of 
powers between the Finnish Act on Neighbor 
Relations and the Environmental Protection Act 
one should take note that emissions are under 
many circumstances composed of not one uni-
form emission, but several mixed substances that 
are emitted due to industrial or other processes. 
For example burning fossil fuels causes also other 
emissions than greenhouse gas emissions. Other 
emissions, e.g. particles or SOx/NOx, are also re-
duced in case fossil fuel burning is reduced. It 
is thus possible to look at many greenhouse gas 
emission sources from a wider perspective and 
acknowledge that, all things being equal, harm-
ful emissions would be reduced across the board 
if burning of fossil fuels would be curtailed. 
Plaintiffs thus hold a potential for arguing that 
a certain redress would not only alleviate their 
injury allegedly caused by greenhouse gas emis-
sions and climate change, but also injury caused 
by other pollutants.12

However, the Finnish system of divided 
powers as for injunctions makes the above-men-
tioned case a bit complicated from a procedural 
point of view that could effectively hamper the 
successful implementation of the above possibil-
ity. For example, an industrial installation could 
be operating under an environmental permit that 
would regulate other emissions except emissions 
of greenhouse gases. In such a case a plaintiff 
could end up in a procedurally two-tiered liti-
gation consisting of 1) an injunction lawsuit un-
der the Act on Neighbor Relations as for green-
house gas emissions, and, 2) a petition under the 
Environmental Protection Act as for emissions 

12 Daniel A. Farber, Standing on Hot Air: American Elec-
tric Power and the Bankruptcy of Standing Doctrine, 121 
YALE L.J. ONLINE 121 (2011),http://yalelawjournal.
org/2011/09/13/farber.html, p. 123–124.
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covered by the environmental permit. This two-
tiered approach would naturally be avoided 
in case greenhouse gas emissions would be re-
garded as falling within the regulatory scheme of 
the Environmental Protection Act. Furthermore, 
the above-mentioned limits set by the Emis-
sions Trading Directive regarding greenhouse 
gas emissions covered by the EU ETS should be 
borne in mind.

2.3 A matter for the courts or not?
Political questions should not be decided in 
courts but should in a democratic society rather 
be left to the elected branches. This is in a nut-
shell the so called political question doctrine that 
delimits the jurisdiction of courts in the United 
States. In AEP v. Connecticut13 the U.S. Supreme 
Court did, however, not directly address the is-
sue whether climate change related litigation 
would fall within the scope of the political ques-
tion doctrine, although the Court did consider 
regulatory action as preferable to court action.14

The necessity of making an initial policy de-
termination indicates that a case is non-justicia-
ble.15 In AEP v. Connecticut the lower court, i.e. 
the Court of Appeals, came to an explicit conclu-
sion regarding non-justiciability and found that 
the plaintiffs’ case was justiciable.16

13 American Electric Power Co., Inc. v. Connecticut, 564 U.S. 
10-174 (2011). Regarding a general overview of AEP v. 
Connecticut see e.g. Hari M. Osofsky, AEP v. Connecti-
cut’s Implications for the Future of Climate Change Litigation, 
121 YALE L.J. ONLINE 101 (2011), http://yalelawjournal.
org/2011/09/13/osofsky.html. 
14 James R. May, AEP v. Connecticut and the Future of the 
Political Question Doctrine, 121 YALE L.J. ONLINE 127 
(2011), http://yalelawjournal.org/2011/09/13/may.html.
15 Meltz, Robert: Report for Congree: Climate Change 
Litigation: A Growing Phenomenon (updated April 7, 
2008), Washington D.C.: Congressional Research Service, 
2008, p. 25–26, available at http://www.elaw.org/system/
files/CRS_4_7_08.pdf [reviewed 17 Oct. 2011].
16 Connecticut v American Electric Power Co 582 F 3d 309 
(2nd Cir 2009), p. 323–332.

Although not identical, the Finnish system 
of division of competence between the courts 
and the executive or the legislature is in a way 
similar to the U.S. system. For example, the 
Finnish Supreme Administrative Court must 
instead of issuing a ruling on a matter refer the 
case to the Finnish Council of State (i.e. the gov-
ernment), if the issue concerns a non-justiciable 
question. What exactly falls within the realm of 
“non-justiciable” is of course debatable and in 
the end it is up to the Supreme Administrative 
Court to decide whether it has jurisdiction or not 
as there is no possibility of appealing the deci-
sion of the Court.

As it seems that a nuisance case in Finland 
should be pursued under the Finnish Act on 
Neighbor Relations instead of the Finnish En-
vironmental Protection Act, jurisdiction over a 
court case would rest among the civil courts, not 
the administrative courts. Therefore ultimate 
power to rule on such a case is vested with the 
Finnish Supreme Court, which cannot refer a 
matter to the Finnish Council of State, but has 
to give a ruling on the matter (provided that the 
Supreme Court grants a leave of appeal). Thus 
the Finnish courts would probably try a nuisance 
case similar to AEP v. Connecticut. However, 
Finnish courts would not have unlimited pow-
ers either, since a fundamental cornerstone of the 
division of powers between different branches 
of a state’s functions call for Finnish courts to 
refrain from actions that would fall within the 
competence of the legislature. Therefore Finnish 
courts would not go beyond statutory law and 
legal precedents. Where exactly a boundary has 
been crossed in these respects is very much open 
to debate, and, without a precedent regarding 
climate change, conclusions presented in this pa-
per need to be read accordingly.



Robert Utter: Climate Change Liability  
– Variations on Themes Across the Atlantic

49

3 Damages

3.1 Caught in the crossfire between private 
law and administrative law
In the case of injunctions it is evident from the 
above discussion that court enforced injunctions 
based on nuisance law can be heading for a colli-
sion course with regulatory measures, the adop-
tion of which belongs to environmental authori-
ties or the legislature. Under both U.S. federal 
nuisance law and Finnish nuisance law the regu-
latory system prevails, i.e. the regulatory author-
ity of the Environmental Protection Agency in 
the U.S. and the enforcement authority of envi-
ronmental authorities under the Environmental 
Protection Act in Finland.

But, also in the U.S. context it is unclear 
whether the above mentioned division of com-
petence should categorically bar a plaintiff from 
seeking any relief under nuisance law. Despite 
of regulatory measures regarding, for example, 
emissions, a plaintiff may also have a desire to 
bring its particular injuries before a court and 
claim compensation for damage.17 AEP v. Con­
necticut did not directly answer whether this is 
possible, and as such the issue remains undecid-
ed by a U.S. Supreme Court ruling. However, the 
U.S. Supreme Court might well end up ruling on 
the matter in the future.18

In Finland the lawfulness of an act or omis-
sion does not deny the possibility to be awarded 
compensation for damage under the Finnish 
Act on Compensation for Environmental Dam-
age. Thus it would indeed seem that no proce-
dural hurdle in this respect exists with regard to 
a claim for damages. On the contrary, it would 
seem that even if an injunction could be or would 

17 Maxine Burkett, Climate Justice and the Elusive Climate 
Tort, 121 YALE L.J. ONLINE 115 (2011), p. 116–117, http://
yalelawjournal.org/2011/09/13/burkett.html.
18 There are several cases pending in the lower courts 
regarding climate liability.

have been sought based on the Finnish Environ-
mental Protection Act this would not create a 
procedural obstacle for a plaintiff to seek dam-
ages under Finnish law.

Under a recent ruling of the Finnish Supreme 
Court (KKO 2012:1) the court largely ignored the 
arguments of the defendant that claims for dam-
ages caused by contamination were unfounded 
since the assessment of liability for the same 
contamination under administrative law, i.e. the 
Finnish Environmental Protection Act, was still 
pending in the environmental authorities. This 
is in line with the above-mentioned view that 
administrative procedures and rulings do not 
automatically extinguish the possibility to seek 
damages. However, since the Finnish Supreme 
Court ruled in favor of the defendant on other 
grounds it could still be argued that the jurisdic-
tional question under Finnish law would remain 
unsettled. This argument is not very convincing 
since it would have seemed more likely that the 
Supreme Court would have dismissed the plain-
tiff’s case on the defendant’s procedural argu-
ments described above, if the court had found 
them to be persuasive.

Thus it is all the more interesting to take a 
look at the perhaps most pressing questions that 
a party would need to assess before going to 
court and claiming damages for climate change 
induced damage, or, respectively, in order to as-
sess a party’s potential liability and likelihood of 
being sued for such damages.

3.2 Climate change liability for environmen-
tal damage according to Finnish law
Above it has been noted that whether greenhouse 
gas emissions qualify as pollution is significant 
for settling any dispute in relation to injunctions. 
EPA v. Massachusetts has settled the U.S. debate 
on the matter, but in the Finnish context the issue 
of whether greenhouse gas emissions constitute 
pollution or not has to be reviewed independent-



Nordisk miljörättslig tidskrift 2012:1
Nordic Environmental Law Journal

50

ly from the above-mentioned arguments con-
cerning the definition of pollution in the Finnish 
Environmental Protection Act since liability for 
damages is not dependent on the said Act.

Finnish law recognizes a special form of 
damage, environmental damage, as for which 
certain particularities apply regarding, for exam-
ple, burden of proof and other issues regarding, 
for example, allocation of liability. The Finnish 
Act on Compensation for Environmental Dam-
age is applied if the damage caused qualifies as 
environmental damage. In order to qualify as 
environmental damage it is not the actual loss 
or damage that needs to be of a certain kind, but 
rather the manner in which the loss or damage 
arises.

In order for the Finnish Act on Compensa-
tion for Environmental Damage to be applicable, 
the following generalized three step test has to 
be satisfied: (1) an activity carried out in a certain 
area (2) causes a disturbance in the environment (as 
defined in the Act)19 (3) that in turn causes cover-
able loss or damage. If these three steps are satis-
fied, the definition of environmental damage is 
fulfilled and the Act is applicable. Of particular 
interest at this stage is to assess whether green-
house gas emissions and caused climate change 
impacts would fulfill the criterion of “distur-
bance in the environment” as explicitly defined 
in the Act.

What constitutes pollution is not defined 
in the Finnish Act on Compensation for Envi-
ronmental Damage. However, the term “pollu-
tion” in the context of the Act is independent of 
any definitions found in other pieces of legisla-
tion, e.g. the Finnish Environmental Protection 
Act. “Pollution” refers to basically any adverse 
change in the quality of the environment, regard-

19 The Act covers the following ”disturbances”: i) pollu-
tion of the water, air or soil; ii) noise, vibration, radiation, 
light, heat or smell; and iii) other similar nuisance.

less of it being physical, chemical or biological. 
Thus, for example, structural changes in water 
bodies could constitute “pollution” under the 
Act.20 The scope of what falls within the ambit of 
“pollution” should be construed rather broadly 
and should not be limited without good rea-
son. However, it has been argued that changes 
in landscape or flooding of land would not fall 
within the scope of “pollution” in the context of 
the Act.21 Although the Act also covers damage 
caused by “other similar nuisance” it is unclear 
to what extent the scope of the Act can be broad-
ened. What type and extent of similarity is re-
quired would need to be assessed case-by-case 
depending on the particular nuisance at hand.

Since “pollution” is not defined in the Act on 
Compensation for Environmental Damage, it is 
obvious that “air pollution” isn’t defined either. 
But, on the face of it, one cannot at least directly 
dismiss the argument of greenhouse gas emis-
sions constituting air pollution within the mean-
ing of the Act. Natural counter arguments would 
of course be that the legislator didn’t mention 
greenhouse gas emissions as a form of air pollu-
tion. Taking into account that the United Nations 
Framework Convention was signed in 1992, i.e. 
at the same time that the Act was being prepared, 
it could be argued that greenhouse gases would 
have at least been mentioned in the Government 
Bill, had the intention been to include such emis-
sions as air pollution. However, the strength of 
such arguments is uncertain. What ends up in 
a Government Bill is by no means a conclusive 
statement of the legislator’s intentions. Another 
obvious argument against greenhouse gas emis-
sions being “air pollution” would be that the 
chain of events from (i) greenhouse gas emissions 
to (ii) increasing the concentration of such gases 

20 Government Bill HE 165/1992, p. 20.
21 Erkki J. Hollo – Pekka Vihervuori: Ympäristövahinko-
laki, Helsinki 1995, p. 28–29.
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in the atmosphere to (iii) in the end participating 
in causing climate change is not a “disturbance in 
the environment”22 since such an interpretation 
would stretch the scope of the Act too far from 
its wordings. However, the latter form of argu-
mentation also begins to move in the direction of 
proving causation, which will be dealt with later.

Many of the effects (changing weather pat-
terns, rising sea levels, migration of species) of 
climate change would not easily fit within the 
scope of “pollution”, as it is at least perhaps gen-
erally perceived in jurisprudence and case law in 
Finland.23 Although important from a perspec-
tive of principle, the qualification of the effects 
of climate change as pollution or not is, howev-
er, in the end perhaps not essential for assessing 
whether the Finnish Act on Compensation for 
Environmental Damage could be a practical tool 
for a plaintiff claiming damages. Even if green-
house gas emissions would be found to constitute 
pollution or other similar nuisance under the Act 
on Compensation for Environmental Damage, it 
is fairly easy to envisage that any claim for dam-
ages still has a whole range of hurdles in front of 
it before it would succeed in the Finnish courts.

3.3 The challenge of proving causality
Intuitively it would seem that a plaintiff’s big-
gest test if he or she were to carry his or her case 
to a successful conclusion would be meeting the 
burden of proof.24 This applies to injunctions as 
well as tort law cases. While the evidence of an-
thropogenic, i.e. human induced, climate change 

22 I.e. i) pollution of the water, air or soil; ii) noise, vibra-
tion, radiation, light, heat or smell; or iii) other similar 
nuisance.
23 See the discussion of above in section 2.1 regarding 
whether greenhouse gas emissions and climate change 
are “pollution” as defined under the Finnish Environ-
mental Protection Act.
24 Regarding proof of causation in a legal context, see 
e.g. Preston, Brian J.: Climate Change Litigation (Part 1), 
1/2011 CCLR, p. 6–9.

is mounting and opinions to the contrary have 
found themselves in a clear minority,25 this only 
concerns the fact that on the general level there 
is causality between human actions (or inactions) 
and the general phenomena of climate change. 
In a tort law case as well as an injunction case, a 
plaintiff would need to show that it has suffered 
loss or damage due to an event that was caused 
by climate change that in turn was caused by an-
thropogenic emissions of greenhouse gases.

Thus even though one part of the causal 
chain, i.e. the general causality between climate 
change and human activities, is proven, a plain-
tiff might face considerable hurdles in showing 
individual causality, i.e. that the damage sus-
tained, e.g. due to extreme weather conditions or 
flooding, was caused by climate change specifi-
cally attributable to greenhouse gases and not, 
for example, by natural variations in the climate 
or weather patterns. Moreover, if the plaintiff 
needs to show that particular emissions of green-
house gases have caused the particular climate 
change impact, the plaintiff would start to be as 
close to an insurmountable brick wall as it is pos-
sible to get. It has been noted that current climate 
science may provide rather limited evidence re-
garding local climate change impacts as the focus 
of climate science has, at least so far, mainly been 
on proving that global or regional climate change 
is taking place and that human induced activities 
play a role in it.26

This being said, it can be pointed out that 
the wider one’s perspective regarding the assess-
ment of damage is, e.g. from an individual real 
estate plot, to a local community or city, or to an 
entire geographical region, the closer one seems 
to move towards a form of merger of general and 

25 See e.g., IPCC Fourth Assessment Report (AR4), Syn-
thesis Report, http://www.ipcc.ch/pdf/assessment-re-
port/ar4/syr/ar4_syr.pdf.
26 Peel, Jacqueline: Issues in Climate Change Litigation. 
1/2011 CCLR, p. 19.
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individual causality. It is certainly easier to show 
a clearer pattern of events following from climate 
change, for example, as for an entire region than 
it is for a single piece of real estate. 

According to the Finnish Act on Compensa-
tion for Environmental Damage, compensation 
shall be paid if it is shown that there is a prob­
able causal link between the activities and the 
loss or damage. In assessing the probability of 
causality, consideration is given, among other 
things, to the other possible causes of the loss 
or damage. This lowers the burden of proof for 
the plaintiff even though it does not reverse the 
burden of proof. The question that remains is 
to what level the burden of proof is in practice 
lowered. During the preparation of the Act the 
issue was debated, but it seems that lawmak-
ers simply could not come to unequivocal con-
clusions. Words are open to interpretation and 
basically everybody may have his or her own 
perception of what “probable” actually means.27 
Thus there is rather little tangible help available 
in the preparatory works of the Act, except for 
a statement in the Government Bill noting that 
a plaintiff would still have to show a probabil-
ity that is clearly above 50 per cent.28 However, 
such percentages should be taken with a grain 
of salt. First of all because of the obvious diffi-
culty in assessing and verifying probabilities in 
mathematical terms when it comes to a concrete 
case involving complex issues such as who or 
what has caused damage or loss due to climate 
change, and, second, since Finnish courts would 
probably not find themselves too bound by such 
statements in the Government Bill anyway.

With respect to the issue of whether green-
house gases would constitute air pollution or a 

27 Erkki J. Hollo – Pekka Vihervuori: Ympäristövahinko-
laki, Helsinki 1995, p. 120–121.
28 Government Bill HE 165/1992, p. 23, and, Law Com-
mittee Memorandum LaVM 10/1994, p. 4–5.

disturbance in the environment it is important 
to note that the lowered burden of proof also ap-
plies to proving that the defendant has caused 
the environmental damage.29 A full burden of 
proof as for the occurrence of the damage or 
loss itself is still required for a successful case.30 
Therefore a defendant must be able to show that 
he or she has indeed suffered some form of tan-
gible loss or damage.

However, the issue of causality can also 
be seen from a broader perspective. Since a di-
rect emission of greenhouse gases is a relatively 
straight forward event in most cases this part of 
the causal chain of events can be shown quite eas-
ily. Furthermore, as greenhouse gas emissions 
contribute to climate change it is also relatively 
safe to argue that at least more general impacts of 
climate change, such as, e.g. sea level rise or melt-
ing of permafrost, are within the boundaries of 
causality. Taking the causality argument one step 
further, however, would seem to put the general 
boundaries to a further stress test. This would be 
the case if a plaintiff sued a defendant for indirect 
or downstream emissions caused by for example 
the defendants products but not through the di-
rect activities of the defendant (e.g. car manufac-
turers, fossil fuel producers or extractors of fossil 
fuels). From a Finnish law context it would be 
hard to argue that the Finnish Act on Compen-
sation for Environmental Damage would be ap-
plicable since the defendant in such a case would 
not be causing the alleged damage by an activity 
a carried out in a certain area, which is a require-
ment for the Act to be applicable. Thus a plain-
tiff would very likely need to establish liability 
under general tort law or another statute, which 
would on the face of it seem like a challenge.

29 Committee Memorandum KM 1990:17, p. 58, and, 
Government Bill HE 165/1992, p. 23.
30 Erkki J. Hollo – Pekka Vihervuori: Ympäristövahinko-
laki, Helsinki 1995, p. 115.
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3.4 Getting around the fact of multiple al-
leged culprits
On a global scale the anthropogenic greenhouse 
gas emissions of one point source are arguably 
relatively minor. Thus, it is not surprising that 
such an argument would probably constitute 
the first line of defense in climate change li-
ability litigation. However, as has been pointed 
out, the impacts of climate change may also be 
regional or local affecting certain communities 
to a greater extent than others. Furthermore, the 
issue is closely linked to how tort law liability 
in any given jurisdiction deals with cumulative 
impacts occurring over time and space.31

It can be noted that according to the plain-
tiffs of the case eventually leading to AEP v. Con­
necticut (in the Supreme Court proceedings the 
original plaintiffs were the defendants) the five 
emitters of greenhouse gases that had originally 
been sued by the plaintiffs emitted 650 million 
tons CO2 annually, which constitutes about 10 
percent of emissions from all anthropogenic ac-
tivities in the U.S. and about 2.5 percent of all an-
thropogenic global emissions.32 Thus, although 
not forming a majority share of domestic let 
alone global emission, one could hardly say that 
the aggregate amount of emissions would have 
been insignificant. Especially bearing in mind the 
myriad of sources of CO2 emissions worldwide. 
As mentioned above in AEP v. Connecticut the 
Supreme Court did not grant an injunction since 
federal nuisance law had been effectively dis-
placed as a result of Massachusetts v. EPA.

In this context it is worthwhile to men-
tion one particular court case out of many even 
though it has not been tried by the U.S. Supreme 

31 Peel, Jacqueline: Issues in Climate Change Litigation. 
1/2011 CCLR, p. 16–17.
32 American Electric Power Co., Inc. v. Connecticut, 564 U.S. 
10-174 (2011).

Court. In Kivalina v. ExxonMobil33 the Native 
Village of Kivalina and City of Kivalina have 
sued twenty-four oil companies, energy compa-
nies and utilities for damages allegedly caused 
by the defendants. According to the plaintiffs, 
global warming, caused by the greenhouse gas 
emissions of the defendants, has resulted in a di-
minishing of the Arctic sea ice that protects the 
Kivalina coast from winter storms. The ensuing 
erosion and destruction will require the reloca-
tion of Kivalina’s residents. The district court dis-
missed the suit, but the case is currently pending 
on appeal in the Ninth Circuit Court of Appeals.

One argument for dismissal of the suit in 
Kivalina v. ExxonMobil was the fact that although 
the defendants had undoubtedly contributed 
to climate change, the damages caused to the 
plaintiffs would still be partial. The district court 
found it rather a matter of policy than law to de-
cide on the allocation of fault, even if it were true 
that the defendants had contributed more to the 
harms caused to the plaintiffs than other par-
ties. This would seem to be a popular and rather 
persuasive defense, i.e. to argue that greenhouse 
gas emissions are caused in all human activi-
ties around the globe, and as such it is more of a 
political question to determine which particular 
sources of emissions should bear the brunt of, 
e.g., paying for damages caused.

Under Finnish law the Act on Compensation 
for Environmental Damage provides for joint 
and several liability for environmental damage. 
This means that, even if a defendant is found to 
have only caused part of the environmental dam-
age, the defendant would as a rule be jointly and 
severally liable for the entire damage or loss. A 
jointly and severally liable defendant may in turn 

33 Native Village of Kivalina et al v. Exxonmobile Corpora­
tion et al, U.S. district court for the northern district of 
California, Case No: C 08-1138 SBA, Docket 171, 172, 175, 
176, 177, order granting defendants’ motions to dismiss, 
September 30 2009.
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either sue (implead) co-liable third parties mak-
ing such third parties defendants in the same 
lawsuit or alternatively choose to sue co-liable 
third parties in a separate court process.

Even though joint and several liability pro-
vide a powerful weapon in the arsenal of a plain-
tiff seeking damages under Finnish law, it must 
be emphasized that due to the nature of climate 
change as a global problem a plaintiff may still 
stumble in its attempt to win a case before the 
Finnish courts. This is due to the fact that un-
der the Act on Compensation for Environmental 
Damage the defendant is not jointly and sever-
ally liable for the entire damage or loss if the de-
fendant’s share in inflicting the damage or loss is 
manifestly minor. 

As with many wordings in legal acts there 
is no clear-cut way of interpreting when a share 
is more than manifestly minor.34 However, the 
reasons for including the exception in the Act 
are interesting and could give clues to the inter-
pretation. In the original Government Bill the 
exception was lacking. It was only added in the 
committee deliberations in the Finnish Parlia-
ment since the original proposal was considered 
to be unfair.35 According to the original proposal 
even if a defendant were responsible for only a 
minimal amount of the caused damage, such a 
defendant would still have been jointly and sev-
erally liable for the whole damage. Thus it can be 
argued that the objective of the exception is more 
or less to enable the courts to use a test of reason-
ableness and fairness when they apply joint and 
several liability in a particular case.

As each contributor to climate change would 
under Finnish law be considered as one defen-
dant it is almost certain that any defendant that 
falls under the jurisdiction of Finnish courts 

34 Erkki J. Hollo – Pekka Vihervuori: Ympäristövahinko-
laki, Helsinki 1995, p. 257.
35 Environmental Committee Opinion YmVL 10/1994, 
p. 6.

would only have a manifestly minor input as for 
global greenhouse gas emissions and as a con-
sequence a manifestly minor effect on global cli-
mate change. Therefore a defendant would not 
be jointly and severally liable under Finnish law. 
If a plaintiff could somehow show that particular 
greenhouse gas emissions are responsible for a 
particular or local climate change event, the con-
clusion could be another one.

It is also worth mentioning that the direc-
tive on environmental liability with regard to 
the prevention and remedying of environmental 
damage (2004/35/EC) (“Environmental Liabil-
ity Directive”) was, as for its procedural parts, 
implemented through the Finnish Act on the Re-
mediation of Certain Environmental Damages.36 
The Directive and the Act do not directly cover 
tort law liability, but rather deal with the issue 
of prevention and remediation of environmental 
damage. Nevertheless, under the Directive and 
the Act the operator shall bear the costs for the 
preventive and remedial actions taken pursuant 
to the Directive and the Act. Thus the Act may 
very well be of relevance also in a climate change 
liability case where a plaintiff uses its right under 
Finnish law to petition the authorities to take ac-
tion against a defendant in case of alleged dam-
ages. The Act is, for example, applicable to dam-
age to protected species and natural habitats.

However, more importantly for the issue 
at hand, the Environmental Liability Directive 
applies to damage caused by pollution of a dif-
fuse character, only if it is possible to establish a 
causal link between the damage and the activi-
ties of an individual operator.37 Emissions caus-
ing global climate change would probably fall 
under what is understood as being of a diffuse 
character. Under section 10 of the Finnish Act on 
the Remediation of Certain Environmental Dam-

36 Act 29.5.2009/383.
37 Directive 2004/35/EC, article 4(5).
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ages, if the damage was caused by more than one 
activity, the responsibility for the costs are to be 
allocated among the operators according to their 
share of the total damage. And furthermore, if 
such share cannot be assessed, the responsibil-
ity must be divided per capita. This gives any 
defendant in a climate change liability case a 
powerful defense since, unless there is evidence 
of individual causation of a particular, local or re-
gional, climate change event, the per capita argu-
ment can be taken to global levels, i.e. the defen-
dants share of global emission, which in practice 
would mean that any covering of costs would be 
minimal. Naturally, in case, the total sum of the 
remediation costs is considerable, even a small 
share could amount to a significant burden for a 
particular defendant.

4 Final remarks
Generally speaking and setting aside questions 
relating to the definition of “pollution”, the par-
ticularly difficult issue that a successful nuisance 
or tort law climate change lawsuit would need to 
overcome is to demonstrate causality between a 
particular action or operation and climate change 
related impacts. It would seem safe to say that 
damage or loss caused by anthropogenic climate 
change is the cause of an unusually complex 
chain of events. It may even not be correct to 
speak of a “chain” of events since multiple dif-
ferent effects would seem to be at work.

Furthermore, the issue of accountability of a 
plaintiff or a set of plaintiffs for a climate change 
event that most likely is not solely caused by the 
plaintiff(s) will require a court to weigh and bal-
ance the issue of liability.38 Naturally individual 
jurisdictions may have different variations on 
these questions as well as further domestic pecu-

38 Peel, Jacqueline: Issues in Climate Change Litigation. 
1/2011 CCLR, p. 15.

liarities related to, for example, standing or jus-
ticiability, not common with other jurisdictions.

Further practical issues include that not only 
would there be many potential defendants, i.e. a 
lot of “responsible” parties, but also several po-
tential plaintiffs, i.e. “everybody” may “suffer”.39 
In this regard an action against municipalities or 
public authorities on the grounds that develop-
ment approval or planning and zoning has been 
poorly conducted, e.g. due to risks relating to e.g. 
flood prone areas, erosion or landslides could 
perhaps have a better chance of success from 
this narrow perspective.40 At least in the latter 
cases the plaintiff versus defendant constellation 
would seem to be more straightforward as the 
number of defendants would probably be more 
limited.

But what is perhaps most important to real-
ize is that environmental pollution related prob-
lems have long since stepped out of a clearly and 
easily defined two-party relationship, i.e. a classic 
nuisance case, where neighbors of two adjacent 
properties have a dispute regarding the use of 
one’s property and the negative impacts of such 
use on the other’s property. Issues are of a com-
pletely different magnitude as can, for example, 
be witnessed in the development of environmen-
tal law in the past decades in the fields of trans-
boundary air pollution, ozone depletion, and 
lately regarding climate change mitigation and 
adaptation. Climate change induced nuisance, 
damage or loss is particularly problematic in this 
sense since it seems to force standard nuisance 
law and tort law into a whole new dimension in 
this respect. It is possible to take the discussion of 
who is a plaintiff and who is a defendant into ab-

39 Ludwiszewski, Raymond – Haake, Charles – Fletcher, 
Stacie: ‘The “Glorious Mess” Comes to Court’ in 2/2010 
CCLR, p. 175–176; Preston, Brian J.: Climate Change Liti-
gation (Part 1), 1/2011 CCLR, p. 7.
40 Preston, Brian J.: Climate Change Litigation (Part 1), 
1/2011 CCLR, p. 9.
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surdity, since practically every human being on 
Earth contributes to greenhouse gas emissions, 
and everybody, corporations included, could 
probably to some extent claim to have suffered 
some damage or loss due to climate change. Even 
though environmental law as a field of law has 
been evolving, it is a different issue whether tort 

and nuisance law have kept up or even could or 
should keep up with the increasing globaliza-
tion of environmental problems such as climate 
change. Tackling these kinds of problems would 
be more suitable with other instruments. But this 
is of course easier said than done.


