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Abstract

Today, access to minerals and the development
of mines are both closely linked to combating cli-
mate change, enabling developments in transitions
of energy and transportation systems. New min-
eral extraction projects are highly contested, and
the mining sector has been struggling with both
environmental and social governance, as well as
the legitimacy of mineral exploration and mining
activities. Collaborative governance aims to ad-
dress these challenges by suggesting deeper, more
interactive modes of engagement for planning
and decision-making procedures. It calls for co-
operative relations and deliberative approaches to
environmental governance. This article compara-
tively explores relationships between collaborative
governance and legislation on mining in Finland
and Sweden. It argues that Finnish and Swedish
mining-related laws and, in particular, land use
planning and environmental impact assessment
laws, have collaborative objectives and support
the use of interactive and co-operative planning
modes. However, corresponding legislation does
not require broad consensus on critical decisions,
and format and quality of collaborative processes
can significantly differ case-by-case within the
minimum legal requirements. This article identi-
fies timing of statutory participation as a key factor
for successful collaborative practices, and suggests
changes to mining laws in this regard. It cautions
that a unilateral focus on procedure means a risk
of disregarding the close interplay between the

procedural and substantive sides of regulatory
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frameworks — sides that are crucial for successful

outcomes of collaborative processes.

1. Introduction
1.1 Growing needs for minerals
Today’s society is largely dependent on using
mineral commodities. Infrastructures, logistics,
food production, energy technology, informa-
tion and communications technology, and con-
sumer electronics all rely on an array of metals
and minerals. The growing world population,
accelerating urbanisation, and distributed
wealth have all created an increasing demand
for natural resources, despite more effective re-
cycling and substitution.!

The need for the minerals, in the foreseeable
future, is closely linked to the critical role of min-

ing and metals in global climate governance. The
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! Nurmi & Rasilainen 2015, p. 753. Focusing on metal
resources, global extraction of metal ores grew by more
than 250% between 1970 and 2010, and the extraction of
iron and copper ores accounted for more than half of the
global extraction of metal ores (UNEP IRP 2016). Recent-
ly and in particular, global nickel production has shown
significant growth. Nakajima et al. 2018, p. 369.
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Paris climate targets of not exceeding 2 °C warm-
ing and making best efforts to reach 1.5 °C with-
in this century will require a radical restructur-
ing of energy supply and transmission systems,
globally. Ongoing transitions include large-scale
electrification of both energy and traffic systems.
The transition puts forward new requirements
for energy storage technologies, which, leads,
in turn, to rapidly-increasing needs for the min-
ing of metals for batteries (metals such as cobalt,
lithium, and graphite), along with a growing
need for common minerals (e.g. nickel).?

A growing demand at the global level for
these minerals indicates an increase in explora-
tion and mining initiatives in Finland and Swe-
den in forthcoming decades. The Fennoscandian
Shield has been regarded as the richest area of
mineral resources in Europe; Finland and Swe-
den, located in the center of the Shield, are com-
posed of a variety of geological formations and
contain a wide variety of mineral deposits.> Not
surprisingly, the two States are presently impor-
tant producers within the EU of ore and metals;
Sweden is, for instance, the biggest producer by

far of iron ore.*

1.2 Needs for and challenges of collaborative
governance

The mining sector has been struggling with the
environmental and social governance and legit-
imacy of mineral exploration and mining activ-

ities. It is evident that mining can cause signifi-

2 World Bank 2017, passim; Nakajima et al. 2018, p. 369.
The technologies assumed to populate the clean energy
shift (wind, solar, hydrogen, and electricity systems) are
significantly more material-intensive in their composi-
tions than current traditional fossil-fuel-based energy
supply systems are. Vidal, Goffé & Arndt 2013, p. 894.

3 Nurmi & Rasilainen 2015, p- 761.

4 S0OU 2018:59, p. 35. Finland: 11 metal mines were in
operation in 2018. See Sector report on the mining indus-
try, 2019. Sweden: 12 operating metal mines in January
2020. Nine of these mines are within the Sami reindeer
herding area. See SGU 2020, p. 31.
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cant environmental damage, even under the rule
of modern environmental legislation and within
the bounds of self-regulation regimes. Tailings
management failures in Finland (Talvivaara
2012), Sweden (Blaiken 2008/2012, Svartliden
2009-2011),°> and Canada (Mount Polley 2014)
point to this conclusion.® Furthermore, current
regulatory regimes and practices seem to be in-
adequate in effectively addressing conflicting in-
terests and rights such as those of mining, tour-
ism, nature conservation, and indigenous Sami
reindeer herding.”

At the same time, digitalisation and social
media have enabled new waves of active citi-
zenship and social movements that reach across
and beyond individual conflicts, addressing
both international audiences and investors of the
mining industry.® A widened array of opportu-
nities for influence seems to mean that affected
individuals and communities are increasingly
acting outside of statutory procedures like land
use planning, environmental impact assess-
ment (EIA), and permitting processes. Recent
cases, such as in preliminary mining plans in
Heindvesi’ (municipality in Eastern Finland),
Jokkmokk! (municipality in Northern Sweden),

and Scania'! (county in southern Sweden) show

5 SOU 2018:59, p. 85-87; Miiller 2014, p. 98-102, 113.

¢ The overall number of tailings dam failures has even
increased in recent years: from eight in the period 1999-
2003, to sixteen in 2014-2018. Armstrong et al. 2019,
p. 2-6. According to Armstrong et al. (2019, p. 6), pres-
sure on mines to increase production and cut costs may
be the underlying causes of many tailings dam failures,
even if immediate causes are excessive rainfall, poor
management practices, or poorly understood geotechni-
cal characteristics. See also Kauppi et al 2013, p. 26-27,
39-40.

7 Tiainen et al. 2014, p. 47-60; Simild & Jokinen 2018,
p. 164-167; Raitio et al. 2020, p. 25-28.

8 Faehnle et al. 2017, passim.

9 Leino & Miettinen 2020, p. 305-321, 348-354.

10 http://www.whatlocalpeople.se/ (accessed 2020-09-
11).

11 https://vetonu.se/ (accessed 2020-09-11).
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that active producing and sharing of informa-
tion, large-scale campaigns, and the influencing
of decision-makers by civil society can all occur
before formal procedures (EIA, land use plan-
ning and permitting) involving the public.
From the perspective of environmental
law, these issues are linked to theory and legis-
lation regarding public participation referring
to access to environmental information, as well
as public participation in environmental deci-
sion-making and access to justice, as enshrined
in the Aarhus Convention.'? Such participatory
rights are regarded as crucial sustainability in-
struments that support a) better implementa-
tion of (environmental) legislation and policy,
b) greater reconciliation of diverse interests and
objectives, and c) increased legitimacy (accepta-
bility) of decisions and management practices.'
It is commonly argued that public participation
improves quality of planning and decision-mak-
ing through broadening information bases and
incorporating multiple values, interests, and
knowledge into planning and decision-making.!*
However, it can be questioned as to whether or
not formal participatory rights are adequate in
addressing the requirements today’s society sets
for the planning, impact assessment, and per-
mitting of projects such as mining. Minimum re-
quirements of these instruments are seemingly
insufficient for addressing the conflicting land
use interests, ensuring the legitimacy of mining
policies, or gaining a Social License to Operate

(SLO, referring to local acceptance and legitima-

12 These three pillars of public participation are a corner-
stone of the Aarhus Convention (Convention on Access
to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters, 1998)
which is the key international agreement on public par-
ticipatory rights.

13 Pappila & Polonen 2012, p. 178-179.

14 E.g. Appelstrand 2002, p. 282-285; Verchuuren 2005
p- 29-33.
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cy) for projects with significant environmental
and social impacts.'

It seems obvious that more interactive, deep-
er modes of engagement are needed to achieve
promises of participation, both in terms of im-
proved reconciliation and legitimacy in complex
and contested environmental decision-making.'®
Such approaches have been, in policy literature,
interchangeably referred to as communicative
or collaborative planning, collaborative environ-
mental management and collaborative govern-
ance.!”

Collaborative governance has been defined
as “the processes and structures of public policy
decision making and management that engage
people constructively across the boundaries of
public agencies, levels of government, and/or
the public, private and civic spheres in order to
carry out a public purpose that could not oth-
erwise be accomplished”;!® it calls for localised
participatory and deliberative approaches to
environmental governance.' The term “collab-
orative” recognizes that no single actor has the
knowledge, instruments, resources, or author-
ity to tackle complex environmental and social
problems and related uncertainties. The ap-
proach builds upon face-to-face dialogue and
co-operative relations between government
bodies, non-governmental organisations, and
private interests. Collaborative governance is of-
ten attached to an aim to reach a workable agree-
ment or consensus that enjoys wide support (al-

though not necessarily unanimity) without co-

15 Thomson & Boutilier 2011, p. 1779-1796; Poelzer et al.
2020, p. 1103-1105.

16 See also Holley & Sinclair 2013, p. 32-33.

7 E.g. Healey 1997; Wondelleck & Yaffee 2000; Emerson
etal. 2012.

18 Emerson et al. 2012, p. 2.

19 Karkkainen 2004, p. 473; Holley & Sinclair 2013, p. 33.
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ercion, bargaining, or an imbalance of power or
resources.”

Collaborative process is not merely about
negotiation, it is about building shared under-
standing and trust among stakeholders.?! The
promise of a collaborative approach is construct-
ed from the assumption that such an approach
can help increase problem-solving capacity, im-
prove the handling of uncertainties, and mini-
mize destructive conflicts — all by providing
an orderly forum for interests articulation and
value co-creation. Some policy initiatives for
dialogues around mining have emerged in both
Finland (e.g. network for sustainable mining??)
and Sweden (e.g. Swedish Mining Innovation®
and Georange?*), to this end.

One key criticism of collaborative approach-
es relates to their lack of attention to unequal
power relations between actors.?> The collabo-
rative approach often ignores the broader con-
text within which the interactions take place.
Regulation in which planning is embedded is of
profound importance for the role collaboration
can play. The regulatory context affects both the
options of authorities and leverage of different
stakeholders.?® The incentive to engage in col-
laborative processes depends on each actor’s
alternative options (called Best Alternative to
Negotiated Agreement, BATNA, in conflict liter-

20 Hamilton & Wills-Toker 2006, p. 758; Holley & Sin-
clair 2013, p. 36-37.

2 Meadowcroft 1998, passim.; Ansell & Gash 2008,
p. 544, 558 and Ulibarry 2019, passim.

22 See the webpages of the Finnish Network of sustaina-
ble mining: https://www kaivosvastuu.fi/in-english/ (ac-
cessed 2020-09-11).

2 See the webpage of the Swedish mining innovation
for a sustainable future: https://www.swedishmining
innovation.se/ (accessed 2021-01-26).

2 See the webpage of the Georange, a non-profit organ-
ization tasked to create constructive dialogue: https://
www.georange.se/ (accessed 2020-09-11).

% Holley & Sinclair 2013, p. 37.

26 Raitio 2012, p. 309, 314-316.
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ature),” and, unless a minimum degree of access
and influence of the participants in the process is
secured, attending a collaborative process might
be contrary to the interests of, in particular, citi-
zens and groups that are critical of the proposed
project.

Another critical aspect of collaborative ap-
proaches concerns an inherent focus on consen-
sus-seeking and a priori assumption of finding
win-win solutions between all interests. With in-
creasing pressure on the land to deliver “more of
everything”, it becomes necessary to recognize
the need for trade-offs regarding different land
use scenarios. Any decision in favor of one land
use over another implies an exclusion of alter-
native land use decisions that could have been
taken.?® Mining, by nature, implies the exclusion
of a wide array of other land uses within a min-
ing area — from a legitimacy perspective, it is cru-
cial to both recognize and be transparent about
choices (exclusions) made in each related pro-
cess. Legally speaking, these types of tradeoffs
play another role when property rights, such
as Sami reindeer herding rights, are at stake; to
characterise a “right” as an “interest” decreases
the significance of the “right” — it invites dis-
course involving compromise and negotiations,
therein.” Such a situation is especially evident
regarding the Swedish mining regulations.>

These critiques highlight the importance
of understanding the regulatory context within
which collaborative initiatives take place. One of
the key challenges, then, is to have enough flex-
ibility while, at the same time, creating a trust
in the system through adequate predictability
for both mining companies and citizens. This

brings us back to the basic participatory rights

%7 Fisher & Ury 1981.

28 See also Mouffe 2005; Connelly & Richardsson 2004,
passim.

¥ Eisenberg 1998, p. 363, 374-375.

30 Raitio et al. 2020, p. 10, 12.
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outlined in the Aarhus Convention; while they
may not be adequate in improving the legitimacy
and conflict-solving capacity of mining legisla-
tion, it would be a false conclusion to perceive
them as unnecessary. Rather, Aarhus Convention
rights can be characterized as a minimum stand-
ard that more collaborative approaches can be
built upon. Furthermore, it is essential to ensure
that substantive, provisions-setting boundaries
for approving mining activities and related deci-
sions are adequate. Bringing the procedural and
substantive perspectives together, the key ques-
tion, then, is whether or not current law provides
adequate possibilities for citizens, communities,
and rights-holders to all be able to influence the
concrete outcomes of the planning and permit-
ting processes regarding mining developments.
Unless this occurs, collaborative initiatives risk
being open to destructive power dynamics.
Against the background above, this article
explores the relationships between collaborative
governance and Finnish and Swedish legislation

regarding mining developments.

1.3 Research setting and the structure of the
article

This article has two closely-interlinked objec-
tives. The first objective is to analyze how Finn-
ish and Swedish mining-related laws address
collaborative governance. The article examines
comparatively whether or not, and if so then
through what legal mechanisms, mining laws
a) require, enable, or block direct dialogues and
cooperative relations between stakeholders®
and b) create platforms for mutual learning and

negotiations. The second objective of this arti-

31 “Stakeholder” is used here as a broad concept and
refers to all actors whose interests are engaged. Actors
include mining companies, affected individuals and en-
terprises (e.g. from within the field of tourism), NGOs,
authorities, municipalities, and rights-holders such as
Sami reindeer herding communities.
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cle is to identify the legal routes through which
participatory and collaborative processes can
make a difference in the content of crucial deci-
sions — in this case, regarding the permissibility
of the mining and related conditions attached to
permits that limit the negative impacts of such
activities.

Procedures regarding gold panning and ex-
ploration (that precedes mining permit phase)
are not in the scope of this article. In the context
of the pillars in Aarhus Convention, our focus is
on ex ante participatory elements of law and, to
a lesser degree, on legal standing. Questions on
access to environmental information is not part
of our analysis.*

This article represents a legal-scientific ana-
lysis in which policy research provides a per-
spective for assessing national laws. Legal and
comparative analyses are utilized as primary re-
search methods. In terms of materials, this arti-
cle mostly utilises statutes, case law, preparatory
works of the acts, and literature.

Structurally, the article is divided into three
main sections in addition to its introduction and
conclusions, and it covers the key Finnish and
Swedish regulatory tools applicable to mining,
with respect to collaborative governance and
public participation. First, we analyse the land
use planning systems (Section 2), followed by
an examination of the role of environmental im-
pact assessments (EIA) in mining governance
(Section 3). Mining and environmental permit
procedures are discussed in Section 4, before we
draw conclusions (Section 5) in relation to our
objectives. Prior to the main sections, we briefly
contextualise mining governance issues in re-
gards to Sami rights in the two countries (Sec-

tion 1.4); such contextualisation is necessary, be-

%2 The fundamental principle on access to public docu-
ments, in both Finnish and Swedish laws, attest to good
access to information, including environmental informa-
tion.
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cause Sami Rights and international standards
on Indigenous Rights are key issues — especially

for mining governance in Sweden.

1.4 Context in relation to Sami livelihoods

There is a distinct difference between Finnish and
Swedish mining governances and their respec-
tive challenges, especially in regards to the role
of Sami rights and, within that notably, reindeer
herding rights.* Compared to Swedish law, Fin-
land’s Mining Act (621/2011) offers strong pro-
tection for Sami culture and livelihoods* within
the “Sami Homeland”, an administratively-de-
marked area situated in the northernmost corner
of Finland.® The Finnish Constitution affords
Sami linguistic and cultural self-governance
within this area,®® but not outside of it. Where de-
cisions and activities negatively affect the Sami
in the designated area, the Finnish State (includ-
ing Ministries and State authorities) is obliged
to directly consult with the Sami Parliament of
Finland, so as to seek solutions that better ac-
commodate the rights and needs of the Sami.?”
Internationally, this is known as “a State duty to
consult” Indigenous Peoples.® So far, only few
activities for exploration have taken place inside

the Sami Homeland in Finland, and no mining

3 In Finland the majority of reindeer herding is per-
formed by Finns, and according to the Reindeer Herding
Act (848/1990) s. 4 anyone permanently living within the
Finnish reindeer herding area, and who is a citizen of a
country within the EU, has the right to own and herd
reindeer. In Sweden reindeer herding it is an exclusive
livelihood for the Sami.

3 Most importantly, the Act (s. 50) sets up obstacles to
granting a permit (for exploration, mining, or gold pan-
ning) where the planned activity substantially under-
mines traditional Sami livelihoods and Sami culture. See
further Koivurova et al. 2015, p. 19-21.

% The area is demarcated through the Sami Parliament
Act 974/1995, s. 4, and roughly comprises of the three
northernmost municipalities Enontekid, Utsjoki, and In-
ari.

% Finnish Constitution, 1999, s. 121, para. 4.

%7 Sami Parliament Act, s. 9.

3 Allard 2018, p. 26.
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permits, as such, exist.? Exploration plans have
faced strong resistance by local Sami.*’ The exist-
ing mines in Lapland, Finland, are located south
of the Sami Homeland border. The situation is
nearly the opposite in Sweden.

Mining in Sweden occurs, to a large extent,
within Sami reindeer herding areas, with herd-
ing areas, overall, comprising some 50 percent of
the State’s territory.*! The Swedish Minerals Act
(1991:45) does not afford explicit protection to
Sami culture and livelihoods. However, in Swe-
den, in contrast to Finland, Sami reindeer herd-
ing is regarded as a usufruct right based on im-
memorial prescription,** making Sami reindeer
herding communities” important rights-hold-
ers in mineral permitting procedures. There
remains an unresolved extent to which Sami
rights are currently perceived as major obstacles
for efficient mineral developments in the North
of Sweden. Several appeals, as well as critiques
of Sweden’s corresponding legislation, have re-
sulted in a standstill within the mining permit-

ting system.*> Mining developments in Finland

% The designation of “wilderness areas”, a specific con-
servation category introduced by the Finnish Wilderness
Act (62/1991), also helps to explain the lack of larger in-
dustrial sites, such as mines, in Lapland. A vast major-
ity of the wilderness areas are located within the Sami
Homeland; the aim of wilderness areas is to keep them
as close to their pristine, natural state as possible, as well
as to protect Sami culture and traditional livelihoods.

40 In May 2014, the Irish mining company Karelian Di-
amond Resources (backed by Australian-British Rio Tin-
to) had an area reserved for preparing an application
for exploration permit; however, due to strong local
opposition, the company backed out one year later. See
Lassila 2018, p. 1-9. See also Koivurova & Petretei 2014,
p- 129-30, 133.

4 The majority of existing metal mines are located in the
counties of Vasterbotten and Norrbotten. Sami reindeer
herding communities are already facing cumulative im-
pacts of several other competing land uses, including
wind power parks, water power, tourism facilities, and
infrastructure projects.

42 Allard 2011, p. 159-183; Allard & Brannstrom 2020,
p- 429.

4 Miiller 2014, p. 231-241; Raitio et al. 2020 p. 25.
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and Sweden has to be balanced with Sami live-
lihoods and international standards on Indige-
nous Rights, whereas the cases have been much

more common in Sweden.*

2. Land use planning as a tool for
collaborative governance and effective
participation

2.1 Finnish planning law

2.1.1 The design and aims of the Finnish planning
system

Finnish land use planning law is mostly based
on Finland’s Land Use and Building Act
(132/1999, LBA) and Land Use and Building De-
cree (895/1999, LBD). The LBA provides a hier-
archical system for planning whereby national
land use objectives, written in broad terms and
adopted by the Government, directs the prepa-
ration of regional plans adapted by regional
council. The regional plan sets the framework
and directions for both the master plans and de-
tailed plans adopted by the municipal council.
Regional plans are legally binding; however,
typically these plans leave plenty of discretion
for municipalities, and focus is put on mid- and
long-term objectives and strategies for regional
land use. These plans guide regional develop-
ment and steer land use on issues that are of a
trans-municipal or regional nature. Both master
plans and detailed plans can direct land use on
diverse levels, ranging from non-binding re-
commendations to strict limitations on the use
of plots. These plans can direct all land use activ-
ities in the area (master plans can span an entire
municipality), but, alternatively, they can have a
focus on specific theme(s) or project(s), such as
housing, recreation, wind energy developments,

or just one project, such as a mine or wind farm.*

4 See also Tiainen, Sairinen & Sidorenko 2015, p. 143.

4 On the basis of the Finnish land use planning scheme,
see e.g. Jadskeldinen & Syrjanen 2014, p. 96-99; Pélonen
& Malin 2011, p. 132-133.
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Objectives of Finland’s land use planning
legislation are manifold; the ultimate purpose
is to make living environments healthy, safe,
attractive, and socially functional, as well as to
reconcile different land use interests in a sus-
tainable way. Aims of the planning law also
reflect collaborative governance; the Land Use
and Building Act aims “to ensure that everyone
has the right to participate in the preparation
process, and that planning is high quality and
interactive, that expertise is comprehensive and
that there is open provision of information on
matters being processed” (LBA s. 1 para. 2). It is
commonly argued that the planning provisions
of the LBA include a spirit of collaboration.*®

In the Finnish system, as a rule, at least one
land use planning procedure must precede de-
cisions concerning mining permit regulated by
the Mining Act (621/2011). Predominantly small,
low impact mines can be waved from the plan-
ning procedure under the LBA.*” The cases in
which land use planning is not needed are, these
days, exceptions; the volumes of minerals, waste
rock, and soil to be removed have significantly
increased in recent decades.*®

Land use plans in Finland always include a
strategic environmental assessment (SEA). The
EU SEA Directive (2001/42/EC) is implement-
ed in Finland through the sections of the LBA
regarding impact assessment and participatory
rights, as discussed after this section. Prepara-
tion of the SEA Directive was taken into account
in the late 1990s, when planning-law reform was

prepared in Finland.*

4 See also Syrjanen 2005, p. 4243, 77 and Jddskeldinen
& Syrjanen 2014, p. 51.

47 This conclusion can be derived from section 47.4 of
the Finnish Mining Act and its preparatory works (Bill
on the Mining Act 273/2009, p. 103). See also P6lonen
2013, p. 421-424.

48 See e.g. Similad & Jokela 2018, p. 152.

4 Bill on the Land Use and Building Act (HE 101/1998,
p. 58).
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2.1.2 Collaborative elements and means for
influencing

The Finnish Land Use and Building Act pro-
motes collaborative governance through provid-
ing a wide range of opportunities for interest-
ed parties and members of the municipality to
participate in planning from the very beginning
of the process. Planning processes typically in-
clude three key phases for public participation
(ex ante): a) an initial phase, in which a scheme
for interaction procedures and impact assess-
ment, as referred in s. 63 of LBA, is prepared, b)
a draft plan phase (s. 62 of LBA, s. 30 of LBD),
and c) a planning proposal phase (s. 65 of LBA).
Additionally, the LBA provides access to justice
for a variety of individuals, NGOs, legal entities,
and authorities. Notably, all members of a mu-
nicipality have the right to appeal a decision that
approves a land use plan, excluding minor alter-
ations of a detailed plan, in terms of its impacts
(Local Government Act (410/2015) s. 137 para. 1
and LBA s. 191 paras. 1 and 3).

Participatory and collaborative processes
are drafted within the LBA in flexible terms,
leaving considerable discretion for the planners
to choose actual forms of participation. The LBA
(s. 62 para. 1) states that planning procedures
must be organized and that the principles, objec-
tives, and goals, as well as possible alternatives
in planning, publicised, so that interested par-
ties® have an opportunity to participate in plan
preparation and the estimating of the plan’s im-
pact, as well as to state their opinion on it in writ-

ing or orally.”® Furthermore, s. 65 para. 1 of the

% Interested parties include “landowners in the area and
those on whose living, working or other conditions the
plan may have a substantial impact, and the authorities
and corporations whose sphere of activity the planning
involves” (Section. 62.1 of LBA).

51 Also, the Land Use Planning Decree (LBD, 895/1998)
leaves considerable discretion to the planner to decide
how participation is arranged. Section 30.1 of the LBD
sets four alternative ways of organizing possibility for
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LBA requires that the plan proposal must be pre-
sented in public. According to this provision, the
presentation of the proposal must be publicized
in an appropriate manner in view of the purpose
and significance of the plan, and members of the
municipality and interested parties shall be pro-
vided with opportunity to express their opinions
on the matter (objection). The LBA (s. 65 paras. 2
and 3) also requires authority responsiveness to
objectors, in the form of the planning authority’s
stating of its reasoned opinion on an objection,
made known to objectors who have so requested
and provided their addresses.

The LBA also includes provisions on con-
sultation. In the preparation phase of the region-
al plan, the planner must be in contact with the
Ministry of Environment and the Centre for Eco-
nomic Development, Transport and the Envi-
ronment (CETE). Consultation must be arranged
between the competent ministry, the CETE, and
the regional council, so as to clarify how nation-
al objectives and other key goals pertain to the
drawing up of the plan. Other plans concerning
national or important regional land use objec-
tives, or that are otherwise important in terms of
land use, natural values, cultural environment,
or government authorities” implementing obli-
gations, must be prepared in communication
with the CETE. Consultations must be arranged
between the CETE and the local authority, so
as to clarify how national objectives, as well as
regional and other key goals, pertain to draw-
ing up such a plan. (s. 66 paras. 1-2 of the LBA).
These duties strengthen the collaborative poten-

tial of the LBA, however the consultations take

interested parties, and other members of the municipal-
ity, to express views during the preparation of the plan.
According to this provision, a planner can reserve op-
portunity for expressing opinion in 1) in written form,
2) oral form, 3) a specific event concerning a plan, or 4)
another suitable way.
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place only between authorities and within a re-
stricted scope.

Since Finnish planning law only sets a loose
framework for process, the collaborative na-
ture of land use planning in Finland is highly
dependent on the planners’ choices regarding
participatory tools. Requirements of the LBA
enable planning practices in which multiple
modes of collaborative governance (e.g. interac-
tive meetings, working groups, and workshops)
are utilised. The modes can be tailor-made to
the characteristics of the plan, project, area, and
stakeholders in question. On the other hand, the
LBA also enables a minimalistic approach from
the perspective of collaborative governance. In
these cases, the process may include a possibil-
ity to lodge written comments on the planning
documents and/or give oral feedback in public
events organized by planner (s. 30 of the LBD),
however these modes lacks genuine dialogue,
negotiations, and co-operative attitude.>? Mini-
mum level of participation, mostly in the form
of lodging written opinions, broaden an infor-
mation base for the planner and decision-maker,
but it can have weak performance in facilitating
learning or/and minimising potential conflicts.

When it comes to legal routes for effec-
tive participation and local governance, master
and detailed planning belong to key instru-
ments in the Finnish legal system. This is due
to the autonomy of municipalities in planning
issues, as provided for by the Finnish Consti-
tution (731/1999), the Local Government Act
(410/2015), and established case law of Finnish
Supreme Administrative Court (SAC).® In the
case of the Muonio windfarm (SAC 2015:116),
for example, a specific area was reserved for the

windfarm in both the regional and proposed de-

52 See also Syrjanen 2005, p. 78 and 209.
5 See also Ekroos & Majamaa 2015, p. 10 and Pdlénen
2016, p. 72.

107

tailed plan. The developer and municipality had
also made a land use agreement, under the LBA,
on the preparation and cost implications of the
plan in question. However, the local municipal
council rejected the proposed detailed plan,
due to its judgement that the windfarm would
cause significant negative impacts on scenery
and nature-based tourism. The SAC held that
the Council had not used its discretionary pow-
ers in contradiction to the valid law, and, thus,
it maintained the decision of the Council. The
Muonio case illustrates that, even when there
is a regional plan directing more detailed plan-
ning, a municipality is not necessarily required
to implement the higher-level plan. In such situ-
ations, a municipality cannot designate the area
for other purposes (causing significant harm to
the objectives of the regional plan), however it
may end up planning nothing for the area. This
implies that the toolkit of local governance in-
cludes the option of being passive in such mat-
ters which can, in turn, have crucial impacts on
both land use and development of projects.

Despite the differences of mining and wind
energy projects in regards to characteristics of
the activities and applicable norms, the Muonio
case is also applicable to the mining sector. In
most situations, a mining permit decision cannot
be given without a land use planning process,
in accordance with the LBA, where relationships
between land use interests are considered. The
standard of lex specialis does not apply in such
circumstances, since the Finnish Mining Act
leaves the legal implications of plans to be deter-
mined under the LBA (s. 47, para. 4 of the Min-
ing Act), and mining does not have priority over
other land use interests in Finland’s planning
law.>*

While the Muonio case (SAC 2015:116)
and several other cases (e.g. SAC 2015:95, SAC

54 See also Polonen 2016, p. 77 and Heinila 2019, p. 49.
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12.8.2015 t. 2160) emphasise the strong role of
municipality in land use issues, an underlying
aim of land use planning is to support balanced
outcomes and the coexistence of diverse land
uses (principle of integration).”® It is only when
coexistence and harmony between livelihoods
or other interests are not possible (an activity has
an excluding impact in relation to other forms of
land use) that the municipality should prioritize
land use interests.> The legal status of this prin-
ciple appears to be weakened by the above-men-
tioned case law, pointing to a municipality’s
broad discretion in deciding a) for what purpos-
es sites are designated and b) whether land use
plans are to be prepared at all.”

On the whole, planning (in particular, mas-
ter planning) can be utilised as a municipali-
ty-level governance tool to determine the rela-
tionships between mining and competing land
use interests such as tourism, housing, and na-
ture conservation. When a municipality decides
whether or not there are preconditions for min-
ing from the land use perspective, the practice
itself nears that of a veto right.®® However, such
planning decisions must be based on (flexible)
norms-setting content requirements for the plan
as well as (sufficient) studies and impact assess-

ments.

% Regarding the aim of the land use planning system to
provide locational preconditions for diverse functions,
projects, and activities of society, see e.g. Jadskeldinen &
Syrjanen 2014, p. 97 and 305.

% See also Syrjanen - Jaaskeldinen 2013, p. 9.

5 Polonen 2016, p. 73-74.

5 Autonomy of the municipality in land use planning
can also be seen as a link between the non-legal concept
of Social License to Operate and the legal system. If the
operation (or initiative or plan, for a development pro-
ject such as a mine or wind mill) does not gain a social
license during the EIA and planning process, this can
have a crucial impact on the land use planning decision
taken by municipality council, since planning decisions
under the LBA allow for a variety of arguments and val-
ues to be taken into consideration.
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2.1.3 Case of Kuusamo

Despite the fact that a municipality has the legal
potential to direct and restrict mining activities
and other land uses through land use planning,
this can be a rather difficult legal exercise in
practice. Such a situation is illustrated in a recent
case of master planning in Kuusamo.

The case of the Kuusamo master plan can-
not be fully understood without first looking
into the developments and circumstances exist-
ing prior the planning process. In 2011, before
the land use planning process started, a mining
company had begun the environmental impact
assessment process of a proposed gold mine
project. Planned mining sites of the project were
relatively close to the nationally-famous ski re-
sort (named Ruka, 4-12 km from the planned
open-pit mines) and the Kitkajoki River (1 km
from the closest site), with specific nature and
recreation values.”

The gold mine initiative stirred up a full-
blown conflict between mining and other local
livelihoods already in the beginning of the EIA
process, and the process (2011-2013) was ac-
tively used as a forum for opposing the project.
Hearings of the environmental impact report
phase ended up with 225 critical statements and
opinions, some of them including over 1.000 sig-
natures. Additionally, the EIA authority gave a
very critical statement regarding the quality of
the EIA report and process.®

The city of Kuusamo responded to the min-
ing conflict by preparing a policy guideline forin-
tegrating the uses of natural resources. The doc-
ument stated that mining activities in Kuusamo
can only be considered in areas where there are
no significant adverse effects on nature values,
natural products, food production, landscape,

waterways, tourism imagery, and settlements.

% Polonen 2016, p. 84-86.
0 Polonen 2016, p. 85-86.
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According to the document, based on the infor-
mation available it was not possible to launch
mining or its enrichment operations without risk
to the Oulanka-Ruka-Kitka-regions.®!

A strategic master plan spanning the entire
municipality (5.805 km?) was the main tool for
implementing the municipality’s policy guide-
line. The aim of the strategic master plan was to
address the conflict between mining and other
livelihoods and prevent such conflicts in other
areas of Kuusamo, by designating areas as suit-
able and not-suitable for mining and enrich-
ment projects. The plan included three different
zones: 1) a no-go zone, 2) a zone with specific
restrictions on mines and where enrichment
was forbidden, and 3) a zone where mines and
enrichment are possible (excluding uranium
mines) if the activities fulfill requirements set in
the other norms. Technically, a “‘no-go zone” was
established by banning mining and enrichment
in planning stipulations that were attached to a
development marking of Rm-1 (nationally and
internationally significant area for tourism). The
purpose of this zone was to secure preconditions
for nature-based tourism and protect the nature
values of the Kitkajoki River. The size of the area
was 450 square kilometers, approximately one
tenth of the total size of Kuusamo.®?

Since the planned gold mine was located in
a ‘'no-go zone’, the mining company appealed
the decision approving the strategic master plan
to the Administrative Court of Northern Fin-
land. Based on this appeal, the Administrative
Court (12 June 2018, dnro 00058/17/4102) over-
ruled the planning decision and returned it to
the municipality. According to the Court, the
impact assessment of the plan and studies for

integrating different land uses were insufficient,

61 Kuusamo 2014.
62 Kuusamo 2015.
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and the master plan would have caused unrea-
sonable burden for the holders of mining rights.

In its decision (SAC 2019:67) the Supreme
Administrative Court maintained the outcome
of the Administrative Court (overruling and re-
turning the decision based on the master plan),
but it fully rewrote the reasoning of the judge-
ment. Unlike the Administrative Court, the SAC
did not refer to inadequate examinations and im-
pact assessments, but, rather, it considered that
the planning technique used in master plan did
not comply with the law. This judgement shows
that the direction and restriction of land uses in
master planning must be done by designating
areas for specific uses, rather than explicitly ban-
ning certain industries in certain areas; however,
the effects of both approaches can be the same,
in practice. According to the SAC, “In the Mas-
ter Plan, land use, such as mining, is primarily
directed by designating areas to different uses.”
The decision of the SAC recalls that the precon-
ditions of mining operations are to be resolved
by licensing procedures that must take into ac-
count existing plans and affected areas. The Su-
preme Administrative Court also maintained
that the municipality cannot preventively limit
what types of plans it will subsequently prepare.

Based on the reasoning of the SAC, one
branch of industry cannot be explicitly prohibit-
ed in a large area by the strategic land use plan.
The SAC paid particular attention to the fact that
the regulations in Kuusamo’s master plan did
not directly concern the environmental effects,
but, rather, the prohibition of certain types of
business. It is also noteworthy that the SAC did
not state that marking for the ‘no-go zone’” was
itself against the law; the marking was annulled
on the grounds that it was closely tied to the ex-
plicit prohibition of mines that were found to be
illegal.

Despite the outcome of the SAC’s decision,

the reasoning indicates that master planning
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can be used for directing and restricting mining
operations, and that mines are not in a special
position in this regard, which was not clear be-
fore the Kuusamo case. However, a municipality

must be careful in choosing planning techniques.

2.2 Swedish planning law

2.2.1 Planning instruments and mineral
developments

Before discussing the ways in which Swedish
planning law supports need for collaborative
governance, this subsection first highlights cor-
responding key planning tools and links be-
tween planning and mineral developments in
the Swedish legal setting.

Specific municipal planning, with respect to
mining development, occurs late in the Swedish
regulatory framework, typically taking place
after decisions concerning environmental per-
mits. Such planning targets development of
infrastructure, buildings, dams, etcetera in one
detailed plan, focusing on the constructed en-
vironment and covering only small areas. The
Swedish Minerals Act (1991:45) does not stipu-
late any planning requirements before mining
permit decisions as in Finnish mining law; in
Sweden it is only required that the mining au-
thority (the Mining Inspectorate) must assure
that a permit decision does not contradict exist-
ing legally binding plans (a detailed plan or an
area plan).®* However, mineral developments
normally take place in rural areas lacking legal-
ly binding plans.® It could be argued that Swe-

den’s planning tradition is weighted in favor

6 See Minerals Act ch. 4 s. 2 para. 6. The Mining Inspec-
torate cannot allow an application that “counteracts” le-
gally binding plans; however, smaller discrepancies are
acceptable.

6 See e.g. Backstrom 2015, p. 241. This situation was al-
ready anticipated by the preparatory works to the Swed-
ish Minerals Act, see Prop. 1988/89:92 Om ny minerallag-
stiftning m.m., p. 77.
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of urban contexts and the constructed environ-
ment, including housing needs.%

Under Sweden’s Planning and Building Act
(2010:900, PBA), all municipalities must have an
“up-to-date” comprehensive plan that covers the
total area of the municipality (PBA ch. 3 ss. 1, 23
and 25). Thus, spatial land use planning in Swe-
den exists mainly on the municipal level, under
the principle of municipal planning control.5
The non-binding comprehensive municipal plan
(similar to the Finnish master plan) is aligned to-
wards serving as a tool for visionary and strate-
gic decisions that coordinate superior goals, pro-
grams, and strategies,” and new amendments to
the plan, in effect as of April 2020, strengthen the
alignment further. The aim of the most recent
amendments is to strengthen the comprehensive
planning as a strategic planning instrument.%®
The plan must be made more distinct in sup-
porting subsequent plans and planning process-
es, especially in regards to the necessary steps
for manifesting desired land uses.

Whether the revised and stricter provisions

regarding the requirement that the comprehen-

6 Bjarstig et al. 2018a, p. 37. This is reflected in guide-
lines by the advisory agency regarding spatial planning
in the National Board of Housing, Building and Plan-
ning, and research on Swedish comprehensive plans
which has a focus on urban settings and the constructed
environment.

6 This principle is a cornerstone of Swedish planning
and enshrined into the Planning and Building Act ch. 1
s. 2. Each municipality, thus, has ultimate responsibility
to decide on planning and building matters within its
administrative borders. This authority rests on munici-
pal self-government, as enshrined in the Swedish Con-
stitution, the Instrument of Government of 1974, ch. 14
s. 2. See also Prop. 2009/10:170, p. 131, 387.

%7 Prop. 2009/10:170, p. 177.

6 This is anchored in three key concepts: continui-
ty, good application, and clear decisions. See Prop.
2019/20:52, En utvecklad 6versiktsplanering, p. 30, 32.
Note that regional planning in Sweden is allowed only
for the urban areas of Stockholm and Malmo, under
chapter 7 of the Planning and Building Act. See PBA ch.
7 ss. 1-2; Prop. 2017/18:266, 40-1; the new chapter 7 came
into effect 1 January 2019.
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sive plan must be current will increase the role
of the comprehensive plan remains to be seen,
however it’s not likely.®” In sum, although the
comprehensive plan is not legally binding, it
does have an influence on other decision-mak-
ing.”? At the same time, decisions related to per-
mit applications, such as those regarding miner-
al developments, can be approved even where
an activity contradicts values, interests, or pri-
oritising stated in the comprehensive plan for a
specific area.

The detailed plan” mentioned above is, to a
larger extent than the comprehensive plan, relat-
ed to permitting processes, either for controlling
habitation and buildings or steering localiza-
tions for the establishment of industries. The
plan sets the conditions for buildings, structures,
roads, parks, etcetera for smaller areas, and it is
legally binding. Through a detailed plan, a mu-
nicipality may prioritize certain land uses, such
as mining, that are not entirely in line with — or
even that contradict — purposes stipulated in
the comprehensive plan.”? In a permit process,
such as for a new mine, an existing, detailed plan
needs to accommodate the industrial develop-
ment, otherwise the permit cannot be granted,”

or the plan must be adjusted beforehand by the

¢ PBA ch. 3 s. 25 and Prop. 2019/20:52, En utvecklad
oversiktsplanering, p. 46-9. There is now a set time-lim-
it for when the comprehensive plan is considered to be
current and up to date, and a review of the plan during
each term is now incorporated into a requirement for the
municipal council to make a “planning strategy”’ for each
term.

70 Josefsson 2019, p. 70.

71 Another legally binding subordinate plan in Sweden
is the area plan (Sw. omridesbestimmelser), see PBA ch. 4
ss. 41-43. In areas without detailed plans, a municipali-
ty may use an area plan to implement certain aspects of
the comprehensive plan, such as in planning for a vaca-
tion settlement, communications, or to secure a national
interest under EC chs. 3-4. Usually, a detailed plan in-
cludes more in-depth planning.

72 Cf. Josefsson 2019, p. 71.

73 Minerals Act ch. 4 s. 2 para. 5; Environmental Code
ch.2s. 6 para. 3.
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municipality. This means that a key function of
the detailed plan is to shift away from inconsist-
ent land uses from what the plan stipulates.” In
rural areas lacking detailed plans, the establish-
ment of a new mine will normally require the
preparation and adoption of a detailed plan for
erecting buildings and related infrastructures,”
while also securing successful outcomes for
building permit applications.”® Expansion of a
pre-existing mine is usually covered by detailed
planning (with an objective to promote the min-
ing industry). Since this plan is legally binding,
any permit decision must be in line with the pur-
pose of the plan.

Sweden’s planning system is hierarchical,
but the linked system is frail in that comprehen-
sive plans are not legally binding and serve only
as guides for ulterior plans. The municipality
must, in their comprehensive planning, always
state specific “areas of national interest”, follow-
ing Chapters 3 and 4 in the Environmental Code
(1998:808),” and declare how these areas should
be safeguarded (PBA ch. 3 s. 4). Such provisions
in the Code function as broad guidelines for solv-
ing various land use and resource management
prioritisation questions for areas where the State

has significant public interests to guard, such as

7+ Michanek & Zetterberg 2017, p. 493.

7> PBA ch. 4 s. 2 para. 1 point 1 or 3a. This provision
invokes the so-called “command for detail planning”
in explicitly stipulated situations in the Act. According
to preparatory works, an overall assessment on a case-
to-case basis is necessary; however, in situations where
buildings and structures in total cause a “significant
environmental impact”, a detailed plan is compulsory —
which is the case with new mines. See Prop. 2017/18:167
Ett tydligare och enklare detaljplanekrav, 20-1. See also
the conclusion in Backstrom 2015, p. 239—-41.

76" A municipality must deny a building permit applica-
tion in an area without detailed planning if the “com-
mand for detail planning” is invoked. See PBL ch. 9s. 31
point 2.

77 See further Michanek & Zetterberg 2017, p. 142-44.
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areas with conservation interests, reindeer herd-
ing, mineral deposits, wind energy, etcetera.”

In rural areas in Sweden, and especially in
the North, public interests are commonly over-
lapping in areas (and coexistence is the standard
formula), making prioritizing difficult both for
the municipality and in mining permitting pro-
cedures; with insufficient public consultations,
decisions are at risk for being perceived as ille-
gitimate. Investigated and suggested areas of
national interest are considered before formal
decisions are made by the corresponding sec-
tor authority,” and this occurs through hearing
with other authorities, including the municipali-
ty, but not with the public at large.

Preparatory works to the Swedish Minerals
Act have already emphasised difficult coordina-
tion between municipal planning and mineral
extractions.®’ Recent research on rural compre-
hensive planning in Swedish mountain munici-
palities, where important mineral deposits exist,
indicates that comprehensive planning proce-
dures have a general lack of resources and low
status, which, in turn, affects and limits stake-
holder involvement and implementation in re-

spect to sustainable development goals.®!

2.2.2 Collaborative elements and means for
influencing

While collaborative planning is a major branch
of current planning theory highlighting the need
for new methods of citizen and stakeholder par-
ticipation, the realisation of collaborative plan-
ning in Swedish practice remains elusive, and
legal research on the subject is scarce. Land use
planning in Sweden has mostly focused on ur-

ban settings and the constructed environment

7 Prop. 1997/98:45 Del 1, p. 244-5; Prop. 1985/86:3, p. 46.
7 Michanek & Zetterberg 2017, p. 150-51.

% Prop. 1988/89:92, p. 77.

81 Bjarstig et al. 2018a, p. 35-54.
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and less so on rural contexts.®? Despite recent
amendments strengthening the comprehensive
plan as a visionary, strategic tool, little has been
done to support and streamline public partici-
pation. At the same time, citizen participation is
enshrined into the PBA as a part of democratic
freedom (cf. PBA ch. 1 s. 1). Consultation op-
portunities are an established part of both de-
veloping and amending municipal planning in-
struments (e.g. PBA ch. 3 s. §; ch. 5 s. 6), with an
aim to improving the basis for decisions as well
as transparency and opportunities for influence
(e.g. PBA ch. 3 s. 8 para. 2). However, the provi-
sions only establish a broad framework for par-
ticipatory and collaborative processes; it is each
municipality’s ambition, knowhow, and econo-
my that ultimately determines the planning out-
come with respect to the degree of collaborative
governance that occurs.

In relation to a proposed comprehensive
plan (PBA ch. 3 s. 8), the municipality must en-
sure consultation with a) the county administra-
tive board, the regional board, and other affect-
ed municipalities, and b) municipality citizens
as well as other authorities, organisations, and
individuals with significant interest in the pro-
posal. Similar consultation requirements apply
with respect to proposed detailed plans, but the
regional board is switched to the Land Survey
Agency, and, because of the plan’s binding na-
ture, consultations include more specifically the
concerned parties, such as affected land owners,
rights-holders, and residents (PBA ch. 5 s. 11).
It should be noted that, in Sweden, Sami as in-
digenous reindeer herders have equal status to
any other stakeholders in respect to having their
voices heard, including during the impact as-

sessment process.

82 Bjarstig et al. 2018b, p. 781-795; Solbar, Marcian6 &
Pettersson 2019; Osterlin & Raitio 2020.



Ismo Po6lonen, Christina Allard & Kaisa Raitio:
Finnish and Swedish law on mining in light of collaborative governance

Integrated into the preparation of planning
instruments is a strategic environmental assess-
ment (SEA), under the Environmental Code (EC)
chapter 6. A SEA is required, with respect to
plans, where a municipality develops or amends
a plan, if its implementation is likely to have sig-
nificant environmental effects (EC ch. 6 s. 3).8
Two sets of consultations take place during the
Swedish SEA process: first, with respect to de-
termining whether the plan is likely to cause
significant environmental effects (EC ch. 6 s. 6),
and second, in relation to deciding on the scope
of the assessment (EC ch. 6 s. 9). The first and
second phases of consultation include, legally
speaking, only authorities — that is, affected mu-
nicipalities, county administrative boards, and
other authorities (EC ch. 6 ss. 6, 10). The public
may, however, express their opinions on the
proposed plan and the accompanying draft SEA
report before the adoption of the plan (EC ch. 6
s. 15). Thus, the SEA is an integral part of the
municipal planning process.®

It is stipulated that the municipality should
strive to coordinate different consultations as
much as possible (EC ch. 6 s. 46). The linkages
between planning consultations and the SEA
provisions are, however, not straightforward,
and a close study of the preparatory works is
needed. Neither the provisions nor the prepara-
tory works of the SEA set terms or formats for
consultations, leaving these details, instead, up

to the degree of the motivation of each munici-

8 The latest changes to the SEA provisions concern clar-
ifications supporting Swedish implementation of the
SEA Directive. See Prop. 2016/17:200, p. 1, 83-7. See also
new amendments proposed in Ds 2020:19 Genomf&ran-
det av MKB-direktivet i plan- och bygglagen.

8 See the critical assessment on the implementation of
the SEA by Josefsson 2019. He argues that Swedish im-
plementation is poor in regards to the concepts of “plan”
and “significant environmental effects”.

% PBA ch. 3 s. 8 paras. 1 and 3; ch. 5 ss. 11, 18-19. See
prop. 2018/20:52, p. 70.
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pality. This is also confirmed by recent studies
regarding Swedish mountain-region municipal-
ities in rural areas,* regions where a majority of
Sweden’s mineral deposits are located.

The planning process, as such, however, has
the potential for genuine collaborative govern-
ance, and the PBA, or the SEA provisions, do
not hinder voluntary, in-depth consultations
and other means for citizens to participate in in-
creased ways. However, it could also be said that
the minimum legal requirements, given their
vague wordings, remain low. A bigger problem
seems to be that land use planning for mining
developments in Sweden is largely detached
from early permitting procedures, unlike in Fin-
land.

In addition to public and stakeholder influ-
ence in the planning process pre decisions, access
to justice is an integral part of environmental
rights in Sweden. While detailed plans are legal-
ly binding, they can be appealed and challenged
in court.®® However, the legislator has desired re-
striction in legal standing,® wherein legal stand-
ing regarding the adoption of detailed plans es-
sentially are qualified by case law.” In essence,
all residents and land owners within the plan
area are deemed to “be concerned”, and can also
include property owners outside the plan area

who own land adjacent to the area.”!

8 Cf. Regulation on Environmental Assessments
(2017:966).

87 Bjarstig et al. 2018a, p. 35-54.

8 PBA ch.13ss.2 a, 8 and 11-12.

8 Prop. 2009/10:170, 358-9.

% Legal standing is grounded in the public administra-
tive law principle that a natural person should “be con-
cerned” by the decision. See Public Administration Act
(2017:900) s. 42.

91 What defines the right to legal standing is the effect a
decision has upon the appellant. See e.g. the Supreme
Court cases NJA 2017 s. 421, at paras. 10-11, NJA 2019
s. 629, at paras. 23—4, and NJA 2015 s. 976. The latter case
concerns the Mining Company LKAB, which has an ex-
ploration permit within the plan area and exploitation
permits adjacent to the area; the Court held that LKAB
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The situation of late municipal detailed
planning and approval of permit applications
for buildings, structures, and excavations can, in
the future, become more controversial. As stated,
permit applications for infrastructure necessary
for operating industry typically form the final
stages in the entire permitting process.””> What
happens, then, if a municipality refuses building
and excavation permits for a mining company,”
or if a municipality neglects or blocks the adopt-
ing of a mandatory detailed plan for infrastruc-
ture and buildings? Ultimately, the principle
of municipal planning control means that each
municipality decides if, where, and how plan-
ning takes place. Only rare situations invoke the
so-called “command for detail planning” and
thus trump municipal authority. In such circum-
stances, the government can order a municipal-
ity to adopt the detailed plan.** To the authors’
knowledge, this situation has never occurred re-
garding mineral exploitation.*®

So far, municipalities in rural areas with
declining populations have approached mining
companies with open arms. However, in recent
years several exploration permits for battery

minerals have been approved in the very south

had legal standing because the plan was directly affect-
ing the company’s activities.

%2 “Vagledning for provning av gruvverksamhet”, SGU
Report 2016:23, p. 9, 70.

% This is possible in an area without a detailed plan, un-
der the argument that the municipality must first plan
the area, see PBL ch. 9 s. 31 point 2.

% See PBA ch. 11 ss. 15-6. This occurs only if concerning
a) an area of national interest (e.g. regarding valuable
mineral deposits) that has not been sufficiently protect-
ed, or b) land uses that cover two or more municipalities
and that have not been coordinated properly. See PBA
ch. 11 s. 10 point 1-2.

% There is currently a conflict between Kiruna mu-
nicipality and LKAB regarding a detailed plan. LKAB
have formally requested the government to order Kiru-
na municipality to issue the detailed plan (2020-05-11)
(Sw. planforeliggande). See https://www.svt.se/nyheter/
lokalt/norrbotten/darfor-kan-lkab-tvingas-att-minska-
pa-gruvbrytningen (accessed 2020-05-12).
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of Sweden, in areas not accustomed to prospect-
ing activities or mines. This activity has spurred
massive local and municipal critique and many
appeals. One can only anticipate that all munici-
palities will not be as cooperative as in the north,
regarding late-stage detailed plans and building
permit applications. The weakness of the Swed-
ish planning model may prove to be a disadvan-
tage and in fact jeopardise mine development.?
The majority of approved exploration permits
and existing mines are located in the two north-
ernmost counties of Sweden, Norrbotten and

Visterbotten.””

2.3 Comparative viewpoints
From our analysis it is clear that Finnish and
Swedish legal systems regarding land use plan-
ning have collaborative objectives and potential;
they share the aims of interactive planning and
transparency, as well as legislation enabling
planning practices wherein multiple modes of
collaborative governance can be applied. They
can both be tailored-made in relation to char-
acteristics of a plan, an area, and stakeholders
in question. However, the laws only set broad
frameworks for participatory and collaborative
processes, and land use planning is heavily de-
pendent on planners’ choices regarding par-
ticipatory tools used and degree of motivation
therein. The planning laws in both countries en-
able a minimalistic approach from the perspec-
tive of collaborative governance; in these situa-
tions, the process includes formal hearings and
public events but lacks genuine dialogue, nego-
tiations, and co-operative attitude.

When it comes to effective routes to influ-
encing decisions, our analysis reveals that land
use planning is an instrument that is more im-

portant in Finland than in Sweden for the pur-

% See also Backstrom 2015, p. 240.
97 SGU, Arsredovisning 2018, 2019, p. 27.
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pose of organising relationships between min-
ing and other land uses. Finnish municipalities
have a stronger role early-on regarding mining
developments. In most circumstances in Fin-
land, municipality-level planning decisions are
required for mining permits, and planning can
be used for directing and restricting mining op-
erations. Mines are not in a special position in
Finland, in this respect. Thus, the municipality
has a crucial role in Finland from the land use
perspective, deciding whether there are precon-
ditions for a mine in a certain area; this power is
close to a veto right, in practice.”® Autonomy of
municipalities in planning issues means that the
State can force municipalities to start a planning
process only in exceptional circumstances; this
applies to both countries.

In Sweden, the non-binding comprehen-
sive plan has a similar steering function as the
Finnish master plan; however, the Swedish plan
always addresses the whole area of a municipal-
ity, giving the plan a rather general character.
Since a comprehensive plan already exists for
each municipality in Sweden, such a plan is rare-
ly amended simply due to planned mineral ex-
tractions. This fact, in turn, means that (in Swe-
den) participation does not take place at an early
stage regarding land use planning. Unlike Finn-
ish legislation, the Swedish Minerals Act does
not legally require a binding plan to be adopted
before a mining permit can be approved. There-
fore, planning in the context of mineral devel-
opment in Sweden typically occurs late in the
entire process and via the detailed planning of

corresponding buildings and other structures.

% If the project involves uranium or thorium mining,
also Finland’s Nuclear Energy Act (990/1987) is rele-
vant from the perspective of local governance. Mining
and enrichment operations for uranium and thorium
are subject to the permission of the municipality. This
amendment was made to Nuclear Energy Act (Section
21.4) when the Mining Act was reformed.
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Conversely, the permitting authorities responsi-
ble for deciding on mining developments play
a crucial role in the Swedish regulatory frame-
work; cooperation and consultation between
those authorities and municipalities does ex-
ist. Swedish planning law is tied closely to the
natural resource management provisions of the
Environmental Code, including public interests
and designated “areas of national interest” (Sw.
riksintressen); these elements are accounted for
within the comprehensive plan, and they have

profound influence on mining permit decisions.

3. Environmental Impact Assessment
3.1 The EIA as a tool for participation and
collaborative governance
Public participation and consultations are fun-
damental parts of environmental impact assess-
ment,” and from a collaborative governance
perspective this process holds great potential.
In EIA theory, the EIA process has been wide-
ly viewed as a deliberative planning tool that
includes the potential for communicative plan-
ning, mutual learning, and a unique way for the
public to participate and influence environmen-
tal planning and decision-making. The EIA is
meant to be an open process for discussion and
participation of different actors. It aims to in-
crease the transparency and broadens the infor-
mation base of environmental policy planning
and decision-making. It is also meant to be an
interactive and communicative policy instru-
ment that should facilitate direct participation,
offering different forms of participation during
the EIA process.'®

Corresponding legislation provides frame-
works for the environmental impact assessment

process, including public participation. Howev-

% As noted by Wood (2003, p. 275), “EIA is not EIA
without consultation and participation.”

100 See e.g. Wilkins 2003 p. 409 and Pélonen et al. 2011,
p. 125.
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er, the practices of public participation and con-
sultation have evolved, to a large extent, with-
out direct legal obligations — in Finland, Sweden,
and elsewhere. The types of public participation
and consultation differ not only between juris-
dictions, but also between the projects.!! Modes
of EIA participation can range from provision of
information to many types of in-depth consulta-
tions with specific groups, and the participation
can even be linked to direct public power, for
example to determine in co-operation with af-
fected indigenous communities whether a min-
ing project should proceed or not (also known as
the principle of free, prior and informed consent,
FPIC).1%2 There are numerous tools of consulta-
tion and participation used in EIA processes,
such as: 1) public meetings, 2) community advi-
sory committees, 3) community liaison staff, 4)
public inquiries, questionnaires, and surveys, 5)
steering groups in which a wide range of stake-
holders are represented, 6) workshops, 7) parti-
cipatory GIS!®, and 8) social media. Aside from
regulatory demands, the choice of participation
method (or mix thereof), depends on the aims
and policies of the developer, stage of the EIA,
public being engaged, nature of the action, and
local circumstances.'%

Finnish and Swedish legislation on envi-
ronmental impact assessments have common

grounds in two EU Directives, namely the EIA

101 On the relationship between EIA theory, law, and
practices, see P6lonen & Perho 2018, p. 3-10.

102 Wood 2003, p. 277; Heindmaki 2016, p. 217, 219-220;
Tomlinson 2019.

105 Participatory GIS (geographic information systems)
refers to geographic technologies made available to the
public concerned to provide capacity for them in gener-
ating, managing, analysing, and communicating spatial
information. Spatial information can be, for example,
information about cultural sites, the environment, and
natural conditions of the area (e.g. species perceptions),
or opinions, wishes, fears, and ideas related to a place.
Seppénen 2016, p. 54-55.

104 Wood 2003, p. 277-279; Polonen & Perho 2018,
p. 8-10.
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Directive (2011/92/EU, amend. 2014/52/EU) and
the SEA Directive (2001/42/EC). The EIA Direc-
tive is applied in the case of individual projects,
such as mines, and the SEA Directive is applied
at the strategic level, covering certain public
plans or programmes. In Finland, the EIA Di-
rective is implemented mainly through the Act
on Environmental impact assessment procedure
(EIA Act 252/2017), while the SEA Directive is
implemented by the Act on the Assessment of
the Effects of Certain Plans and Programmes on
the Environment (SEA Act 200/2005), the Land
Use and Building Act, and the Act on Water Re-
sources Management (1299/2004). In Swedish
law, both EU Directives on impact assessment
have been implemented into the Environmental
Code (1998:808) Chapter 6, in which sector leg-
islation, such as the Planning and Building Act
and Minerals Act, is referred to. Chapter 6 of the
Environmental Code (EC) has been amended
fairly recently (in force January 2018),'® giving
effect to changes within the EIA Directive.!% In
both countries, strategic environmental assess-
ment is always carried out in the land use plan-
ning process, as has been previously discussed.
Forthcoming analysis in this article will focus on

the project-level EIA.

3.2 The Finnish EIA setting

In Finland, the EIA is carried out as a separate
procedure, and its significant elements are ac-
complished before a permitting process starts.
The key characteristics of the Finnish EIA system
include a mandatory scoping phase and a so-
called EIA liaison authority system for guidance

and quality-control. Liaison authority is a re-

105 Prop. 2016/17:200 Miljobeddmningar.

1% These amendments meant an overhaul of Chapter 6,
where the old chapter was replaced by a new structure
and a few new concepts, and these changes relate both
to the SEA and EIA, but primarily to the EIA provisions.
Prop. 2016/17:200, p. 1, 66, 70.
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gional authority (a unit in a Centre for Economic
Development, Transport and the Environment)
focusing on EIA issues. This arrangement sup-
ports the quality of the EIA, while it enables a
single authority to specialize in EIA issues and
thus build a vast expertise on relevant legal re-
quirements, guidelines, and good practices.!”

The Finnish EIA law exhibits aims of collab-
orative governance, however it provides only
loose frameworks for collaborative practices.
As a minimum, the Finnish EIA Act requires
that two hearings are arranged during an EIA
process - one in the scoping phase and anoth-
er in the EIA report phase (s. 17 and 20 of the
EIA Act). A hearing takes place in written for-
mat. In practice, anyone can lodge comments
on the scoping document (called environmental
programme) and EIA report.!® In its latest revi-
sion, a provision on pre-consultation was added
to the EIA Act, but it is not a means for public
participation (third parties do not have a right
to initiate or participate in the negotiations). The
purposes of the pre-negotiation are to promote
the management of an entirety of assessment,
planning, and permit procedures required for
the project, as well as the exchange of informa-
tion between the developer and the authorities,
and to improve the quality and usability of doc-
uments for streamlining procedures (s. 8 of the
EIA Act). In Finland, by policy choice, legislation
clearly excludes other stakeholders from these
consultations.

Furthermore, s. 21 of the EIA Act states that
the developer and coordinating authority may
agree to arrange public notification and hearings
in another manner, in addition to the hearings
regulated by s. 17 and 20 of the Act. Based on
this provision, it is an established practice that

two oral hearings are arranged during the EIA

107 P6lonen et al. 2011, p. 123.
108 P5lonen & Perho 2018, p. 39-40.
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process.!® This means the occurrence of public
events in which a scoping document and EIA re-
port are introduced and the public has a chance
to pose questions and comments regarding these
documents. It depends to a large extent on the
developer (and the developer’s consultants) as
to how these events are facilitated and whether
meeting techniques employed support dialogue,
mutual learning, and trust between stakehold-
ers. In many instances, participatory processes
also include use of EIA steering groups where
various stakeholders are represented. Increas-
ingly, workshops, tools of social media, and par-
ticipatory GIS are also used in the Finnish con-
text, so as to enhance the communication and
capacity of the public in generating both infor-
mation and opinions.!!?

While interactive participatory tools are in-
creasingly utilised in EIA practice (beyond the
legal minimum), developers have maintained
their dominant roles in arranging and con-
trolling participatory procedures. As a result,
participatory tools can also be used for manipu-
lation, and viewpoints and suggestions provid-
ed by participants may, thus, have a negligible
impact in a substantial sense (marginal-to-no
impact on planning decisions).!! On the oth-
er hand, the task of the EIA liaison authority
within the Finnish system is to ensure that the
developer considers the (legally) relevant view-
points and comments presented by the public;
the steering function of the liaison authority bal-
ances the asymmetric division of power between
the developer and the public.!!?

The timing of an EIA and participation
has been identified as a critical factor for the

109 See also the Government Bill for the new Finnish EIA
Act (HE 259/2016), p. 63.

110 Polonen & Perho 2018, p. 8-9.

11 See also Hokkanen 2007, p. 261-265.

112 Hokkanen 2007, p. 261-265; Polonen 2007, p. 63-65,
187-192.
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effectiveness of the EIA and the public’s argu-
ments.!3 This is clearly a strength of the Finn-
ish EIA system, wherein the law provides for an
early start to a participatory process. The EIA
Act (s. 15 para. 1) states that “The environmental
impact of the project must be assessed at the ear-
liest possible stage in the design process, taking
into account further preparation of the project,
with alternatives still open.” The absolute dead-
line for accomplishing this process, in Finland,
is the decision-making phase (s. 15 para. 2 of the
EIA Act).

Despite the fact that developers cannot be
forced to reveal their project plans in the ear-
ly phase of planning (such as by requiring a
scoping document to be submitted), separation
of the EIA and permitting procedures does, in
fact, mean an early start for an EIA. An early
phase of technical planning means that a wid-
er range of project alternatives is available when
participatory procedures and dialogues within
the EIA start. This process supports innovative
co-designing of a project and efficient solutions
to conflicting issues, in-line with collaborative
governance. This process could be further en-
hanced by more inclusive pre-consultations in
which all relevant stakeholders participate in
initial discussions and planning of the EIA pro-
cess. As mentioned earlier, the EIA Act restricts
third-party participation in pre-consultations,
under Section 8. However, there are no legal re-
strictions to arranging informal consultations for
other stakeholders if a developer, such as a min-
ing company, so wishes.

When it comes to the timing of the EIA in
mining cases, the Mining Act must also be con-
sidered. The latest changes to the Mining Act
(578/2019) imply that a developer can initiate
mining a permit procedure in a manner that cre-

ates privilege to mining rights (right to exploit

113 Hokkanen 2007, p. 271-272; P6lonen 2007, p. 275-276.
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minerals at the site), even if the EIA is unfinished
(s. 32.1 of the Mining Act). This is a clear weak-
ening of the legal setting of mining, from the col-
laborative perspective. The amendment created
incentive for mining companies to postpone EIA
studies and submit mining permit applications
in which one project alternative is chosen, before
consideration of alternatives would be carried
out in an EIA. Prior to the amendment, a mining
permit application had to be fully completed, in-
cluding an EIA report and reasoned conclusion
from the liaising authority, before its submission
could result in a privilege to mining rights.

On whole, Finnish EIA legislation provides
sound frameworks for communicative planning
and collaborative governance, but the collabora-
tive nature of each process varies considerably
depending on the aims and strategies of a devel-

oper and other stakeholders.

3.3 The Swedish project-based EIA
In contrast to Finland, the Swedish EIA is tight-
ly connected to the permit process, in fact it is
a prerequisite for starting an EIA process under
the Environmental Code (EC).!** With Sweden’s
split permitting process, it follows that one EIA
is required for a mining permit (first EIA) and
one for a corresponding environmental permit
(second EIA).!1>

In Sweden, the EIA is conducted by the ap-
plicant — the mining company — but commonly

out-sourced to consultants. The county admin-

114 EC ch. 6 s. 20; Michanek & Zetterberg 2017, p. 195.

15 A third EIA may be required, with respect to risk of
causing significant effects on a nearby Natura 2000 area.
This EIA can be performed separately or as part of the
EIA for the mining permit (EC ch. 6. s. 36). Note, how-
ever, that legislation does not clearly stipulate when
the Nature 2000-permit application should take place.
According to EC legislation and case law, it should be
made early on, which, in a Swedish context, means in
relation to the mining permit. The mining company Bo-
liden has challenged this notion by appeal, for the Laver
mine (currently ongoing).
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istrative board has a special consultative and co-
ordinating function in the Swedish EIA system
(e.g. EC ch. 6 5. 32). When the permit application
and EIA report are sent to the permitting agen-
cy, rights-holders and the public are invited to
make (written) comments on the EIA report (EC
ch. 6 5. 39), as a part of collaborative governance.
The agency that decides on the application (in
this instance, the Mining Inspector or Govern-
ment for the mining permit, and the Land and
Environmental Court for the environmental per-
mit) determines whether or not an EIA meets the
minimum legal requirements (EC ch. 6 s. 42).

It is quite recently (January 2018) that corpo-
rate consultations in relation to the EIA for the
mining permit have been undertaken as a man-
datory part of the EIA process.!!® Pre-2018, most
mining companies still undertook consultations
on a voluntary basis. Many also developed a
specific “reindeer herding impact assessment”
to evaluate negative impacts on Sami reindeer
herding.!” In contrast to Finnish law (in Sami
Homeland), Sweden lacks requirements of the
State to consult directly with affected Sami rein-
deer herding communities and the Sami Parlia-
ment.!1

It is obvious that the regulatory framework
under the Swedish Minerals Act was original-
ly designed to fast-track mineral extractions,!!’
constraining participation with rights-holders
and blocking consultations with the larger pub-
lic. That could be regarded as surprising, since
mining developments often create tensions and
conflicts locally and so would, instead, benefit

from early dialogue and collaborative methods

116 One of the stated reasons was to reduce appeals, see
Prop. 2016/17:200, p. 158.

17 Tn a Sami rights context there are multiple problems
attached to the normal EIA as well as the “reindeer herd-
ing impact assessment”, see further e.g. Klacker Larsen,
Osterlin & Guia 2018.

118 Allard 2018, p. 26, 31-35.

119 See also Michanek & Zetterberg 2017, p. 524.
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between mining companies and stakeholders/
rights-holders not only authorities. A few suc-
cessive steps have changed these constraints
during last decade.'®

Swedish forms of consultation within legis-
lation are open and vary, but the concept “sam-
rad” in Swedish typically denotes oral hearings
or meetings, and consultation is to be done as
early as possible (before the company locks in
certain decisions and production methods). In
addition, written information, statements, and
other forms of collaborations may be accepted.
The mining company also needs to report on the
results of consultations and other collaborative
means to the permit authority. On the whole,
the first and second EIAs reflect the aims of col-
laborative governance, namely the mandatory
corporate consultations with rights-holders,
stakeholders, and NGOs, and within a timely
manner. At minimum, one consultation with the
concerned public is mandatory (EC ch. 6 ss. 29—
31), and at least two consultations with affected
stakeholders (see also ch. 6 s. 24).12! Tt is more
of a rule than an exception for a mining compa-
ny to have successive consultations; it is viewed
necessary so as to obtain local acceptance.

While there normally are years between the
two permit applications and the corresponding
EIAs, interim knowledge of the proposed facil-
ity, production methods, infrastructures, etcet-
era results in a second EIA with greater detail

in regards to negative environmental impacts of

120 Prop. 2013/14:159 Bittre information och tydligare
ansvar vid mineralprospektering; Prop. 2016/17:200.

121 Prop. 2016/17:200, p. 118. The preparatory works
more or less presuppose that a company needs to hold
several consultations, subject to conditions regarding the
case at hand, and that well-conducted consultations may
reduce the risk for changes and appeals later on. Specif-
ically, affected rights-holders are singled out in the legal
text where direct contacts and consultations are expect-
ed, whereas consultation with the wider local public can
be dealt with in other (indirect) ways. See ibid., p. 119.
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the proposed mine and infrastructure. However,
Swedish case law has pushed the limits of the
scope of the first EIA through the Norra Karr
case!?? decided by the Swedish Supreme Ad-
ministrative Court (SAC) in 2016. This case chal-
lenged the limited nature of the EIA required
under the Minerals Act, and initiated due to po-
tential negative impacts of a proposed mine on a
nearby Natura 2000 area. The matter concerned
whether it was lawful, under the Minerals Act,
to limit the mining permit (and EIA) to the des-
ignated permit area, thereby excluding all activ-
ities and infrastructure necessary for operating a
mine. As a result, related infrastructure (tailings,
dams, transport corridors) must now be a part of
the first EIA.

After the Norra Karr case, the scopes of the
first and second EIAs have converged, yet they
still differ in some respects — particularly in
terms of their geographical scopes. The second
EIA also includes transports, dust, noise, emis-
sions into water, etcetera that are further away
from the mine area. Another difference is that
only the first EIA provides information for as-
sessment and prioritising with respect to public
interests in the Environmental Code Chapters
3-4, including effects on “areas of national in-
terest” such as relating to Sami reindeer herding

and a mineral deposit.

3.4 Comparative viewpoints

With respect to aims of interactivity, transparen-
cy, and consultations, the Finnish and Swedish
EIA systems are similar, with both reflecting a
spirit of collaborative governance. However,
the degree of motivation, therein, as well as
the forms and quality of consultation, can sig-
nificantly differ within and between the legal
frameworks. In both countries, it is essentially

up to a mining company to determine the forms

122 SAC 2016 ref. 21.
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and degree of participatory engagements and
influence regarding project planning. If the de-
veloper or/and other stakeholders only use the
EIA to promote their interests instead of engag-
ing in collaborative dialogue, then the potential
effectiveness of an EIA as a tool of collaborative
governance is easily weakened.!?®

A significant difference between the two
jurisdictions relates to the EIA’s relationship to
the permitting processes. Unlike in Sweden, the
Finnish EIA process is carried out as a separate
procedure. An early EIA (preceding permit pro-
cedures) often means that project planning is
not developed in a manner that would exclude
realistic dialogue on project alternatives. This
enhances possibilities for genuine participation
and collaborative governance. However, after
the latest amendments to the Finnish Mining Act
(2019), a mining company can initiate a mining
permit procedure even if the EIA is substantially
unfinished. This weakens the potential role of an
EIA as a tool for effective participation in mining
cases.

In the Swedish system, an EIA must be
produced in two instances, since it is tied to the
permit process. The first EIA takes place in the
mining permit phase, and the second in relation
to the environmental permit. The two EIAs have
converged after recent case law development
(Norra Kérr), but there are some differences —
notably, that the second EIA is more detailed,
given that it is later in the process and much
more is known about a proposed site and pro-
duction options, etcetera, which also means that
possible impacts of a mine can be better predict-
ed. In addition, when a proposed mine is situ-
ated within a Sami reindeer herding area, the
developer must assess negative impacts on the
reindeer herding. Many companies do this in the

form of a “reindeer herding impact assessment”

123 See also Hokkanen 2007, p. 263.
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that often goes beyond the legal minimum re-
quirements. As is the case with municipal plan-
ning decisions, Swedish reindeer herding Sami
have the same opportunities to be consulted and
participate as other stakeholders have — Swedish
EIA legislation does not regard reindeer herding
Sami as indigenous rights-holders with special

status.

4. Mining and environmental permits

4.1 Mining and environmental permit
procedures in Finland

Mining and environmental permits, which can
be applied for either in free order or simultane-
ously, are primary permit processes for mining
in Finland. The main function of a mining per-
mit decision is to determine the right to exploit
minerals; it is also meant to be a tool for balanc-
ing various interests and preventing negative
impacts of the mining activities. An ambitious
objective of the Finnish Mining Act (sec. 1) is to
simultaneously safeguard private and public
interests, with particular attention to a) the con-
ditions for mining, b) legal status of landown-
ers and private parties sustaining damage, and
c) the impacts of the activities on the environ-
ment, land use, and the economic use of natural
resources. The aim of ensuring municipalities’
opportunity to influence decision-making, and
the opportunity of individuals to influence de-
cision-making that affects them and their living
environment, is also anchored in the Finnish
Mining Act.

The environmental permit procedure is the
most important tool for the environmental gov-
ernance of mining in Finland. The objectives
of the Environmental Protection Act (527/2014,
EPA) include the aim of improving opportuni-
ties of citizens to affect decision-making regard-
ing the environment. At the heart of the environ-
mental permitting procedure is the prevention of

environmental pollution and adverse effects of
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waste. Case-specific permit conditions are key in
permit consideration. A permit application can
and must be rejected on grounds of significant
environmental pollution or risk thereof only if
the effects cannot be prevented by modifying
the project and volume of its impacts through
the conditions. Relevant issues in the environ-
mental permit procedure for mining projects in-
clude waste management, protection of ground-
water, surface water and soil, and noise and air
emissions management. In mining projects, a
water permit, in accordance with the Water Act
(587/2011), is connected to the environmental
permit, and it is granted by the Regional State
Administrative Agency. Water permits address
the managing of the use of water resources and
water environment, as well as access and com-
pensation issues related to water management
projects.!?*

Both mining and environmental permit pro-
cedures provide participatory rights, including
a) access to information (the parties affected
must be informed of the permit application),
b) the right to express opinions prior to deci-
sion-making (anyone can lodge comments on
the permit applications), and c) access to justice.
Parties concerned (whoever may have a right or
interest in the matter) and NGOs (fulfilling cri-
teria set in the Finnish Mining Act and EPA) can
challenge the mining and environmental permit
decisions before the administrative court.!?

These rights support the transparency of
the permit processes, broaden the information
base for the decision-making, and enhance the
implementation and enforcement of the legal
requirements surrounding the mining activities.

However, the mining and environmental permit

124 Plonen & Halinen 2017, 6-7.

125 Polonen 2012, p. 91-102. Before the reform of Finnish
mining legislation in 2011, the Mining Act (from 1965)
contained very few mechanisms for participation and
environmental governance. P6lonen 2012, p. 80-81.
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procedures cannot be characterized as interac-
tive processes. Neither the Mining Act nor the
Environmental Protection Act contain regula-
tions on the interactive modes of participation,
even if a case is conflicted.

When it comes to potential to influence,
substantive norms - as in setting criteria the pro-
posed activities must fulfill — play key roles in
both procedures. Substantive norms can be con-
sidered as “action-forcing” elements, transferring
input from impact assessments and hearings
(procedural norms) to decision-making. Scopes
of the substantive norms frame legally relevant
matters that can effect decision-making; this im-
plies that effects caused by emissions, for exam-
ple, are taken into account in environmental per-
mitting. All relevant impacts of physical altering
(e.g. to scenery), cannot be addressed in this pro-
cedure. This means that arguments presented in
EIA and the participatory processes cannot be
taken into account holistically in environmental
permitting in Finland, although many key gov-
ernance issues, including pollution control and
impacts on Sami livelihoods (SAC 2020:124), are
considered.

Finland’s Mining Act provides a broad scope
for permit consideration in terms of impacts,
however the high thresholds of unconditional
preconditions limit the possibilities to influence
to the outcome of permits under consideration.
Section 48.2 of the Mining Act is particularly rel-

evant here;'? it regulates that:

126 With respect to developments within the Sami Home-
land, it is stated in s. 50 that approval of permits (ex-
ploration, mining, gold panning) must not be granted if
activities under the permit “alone, or together with oth-
er corresponding permits and other forms of land use
would, in the Sami Homeland, substantially undermine
the preconditions for engaging in traditional Sami sourc-
es of livelihood or otherwise to maintain and develop
the Sami culture”. According to the second paragraph,
approval of a permit is still possible if it is feasible to re-
move such impediments through permit regulations.
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“a permit shall not be granted if the mining
activity causes danger to public safety, caus-
es highly significant detrimental environmen-
tal impacts, or substantially weakens the liv-
ing conditions and industrial conditions of
the locality, and the said danger or impacts
cannot be remedied through permit regula-

tions”. (emphasis added)

Finland’s Water Act contains a similar provision,
but it has only been applied once in its nearly
60-year history (in the case of the reservoir of
Vuotos, SAC 2002:86).1” Due to high thresholds
(unconditional preconditions) and vague word-
ings (including provisions on case-specific con-
ditions)!'?, the role of the Act in the governance
of environmental and social impacts of mines
appears to be lesser than one would think, in
light of both the objectives and the Act and Gov-
ernment Bill.

The first instances in which the Mining Act
of 2011 was (partially) applied give the same
impression as mentioned above. The Finnish
mining authority (Tukes) has given very few
case-specific conditions in these situations; in-
stead, it has repeated flexible wording of the
law, such as “Mining shall not give rise to sig-
nificant harm to the public or the private interest
nor infringement of public or private interests”,
in its decisions. This practice has been heavily
criticized by both the Court and academics. In
case SAC 22.11.2017 t. 6029, the Supreme Ad-
ministrative Court overruled and returned the
decision given by Tukes, in which provisions
on permit conditions under the Mining Act of
2011 were applied to the Kuusamo gold mine.
The Court clearly stated that the permit decision
must concretize the applicable norms under the
new Mining Act and not just repeat the general

obligations of the Act. Along these same lines,

127 On the case of Vuotos, see Koivurova 2004, passim.
128 See Vihervuori 2019.
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Similad and Jokinen have criticized that the per-
mitting practice of the Finnish mining authority
has run counter to the entire idea of permitting:
“No one knows what this formulation [of per-
mit conditions repeating the flexible text of law]
means in concrete terms and yet permit holders
may unwittingly violate its terms” 1%

It remains to be seen how the mining au-
thority will change the application of the Min-
ing Act based on the ruling of the SAC and what
type of concrete, case-specific conditions will
be given. This change is not an easy task for the
mining authority. One of the challenges is the
complex relationship between the Mining Act
and the Environmental Protection Act. The Min-
ing Permit should not contain permit conditions
that overlap with the case-specific permit con-
ditions of the environmental permit procedure
on emissions. At the same time, a mining permit
typically precedes an environmental permit, and
it can be difficult for the mining authority to pre-
dict forthcoming conditions of the environmen-
tal permit.

Another challenge in the consideration of a
mining permit comes from the nature of mining
itself. It can be argued that the ambitious aim of
the legislator, to secure the conditions for mining
and simultaneously tend to all other interests in
a balanced way, can be an impossible mission
in practice. An objective of balanced outcomes
is very difficult to reach when mining activities
are excluding other activities in relatively large
areas (which can explain the stricter provision
regarding obstacles to granting permits with-
in the Sami Homeland). Due to the nature and
characteristic of today’s mines (increased sizes
and volumes), large-scale impacts on land use,
scenery, production of waste, and risks of wa-
ter pollution can be limited only to an extent. If

competing land uses, such as residential areas,

129 Simild & Jokinen 2018, p. 164.
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nature protection, and nature-based tourism,
are sensitive to direct and indirect impacts of a
mine, then the mining authority must prioritize
the activities based on the preconditions within
the Mining Act. In practice, the mining authority
has the authority to fully reject a mining applica-
tion only in exceptional cases.

Finnish mining legislation is currently un-
der revision. Based on the first draft Bill for the
Act Mining Act (published in Sep 2020), the revi-
sions will be moderate.’*® However, it is too ear-
ly to predict what type of political processes will
take place at the end of the drafting process and
how this reform will change the state of mining

law in Finland.

4.2 Mining and environmental permit
procedures in Sweden

Few new mining developments in Sweden have,
as of yet, been decided on beyond the granting
of exploration permits.’3! Several mining permit
applications have been sitting with the Govern-
ment for decision since at least 2017, signifying
how delicate and politically sensitive these deci-
sions presently are in Sweden. One could easily
say that there exists a anti-mining movement in
Sweden, and that it increases “when the state of-
fers little or no real access nor influence to min-

ing-sceptical actors in either policy formulation”

130 On the revision process of the mining legislation, see
the webpages of the Ministry of Economic Affairs and
Employment: https://tem.fi/kaivoslakiuudistus.

131 E.g. the Land and Environmental Court of Appeal
rejected an environmental permit application by Sven-
ska Kaolin AB in 2019, case MOD M 10717-17. Most ap-
plications for environmental permits regard expansions
of already existing mines or infrastructure. See e.g. the
Land and Environmental Court of Appeal case MOD M
10031-14 from 2016 (Boliden was granted continued ac-
tivity in Aitik); MOD M 10355-17 from 2018 (LKAB was
denied permit due to risk of damage on a Natura 2000
area); MOD 2011:51 from 2011 (LKAB was denied permit
of an extension, Gruvberget, because the application was
too narrowly defined, and new and existing activities
should be assessed simultaneously).
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or in actual permitting processes.!® This corre-
lates to the perceived lack of influence.

As in Finland, a mining permit in Sweden
is applied for before an environmental permit,
which is an order that follows logically from
legislation.'® An approved mining permit es-
tablishes an exclusive right to access particular
minerals within a designated permit area (Min-
erals Act ch. 5 s. 1), not the right to operate the
mine.!3

Of the two permit applications, the mining
permit is vital in that it establishes the permissi-
bility of the project as a whole (a balancing of op-
posing public interests) and whether or not the
applicant can proceed to apply for an environ-
mental permit. The original preparatory works
of the Swedish Minerals Act state that applicants
will most likely be granted the rights to extract

135 and, even if this was the case

found minerals,
earlier, the picture has become increasingly
complex in the last decade — in much part due
to “areas of national interest” (Minerals Act ch. 4
s. 2 para. 4) and EU law. The balancing of exist-
ing public interests, especially “areas of national
interest”, that takes place in the mining permit
stage is, in turn, binding in subsequent environ-
mental permit decisions (ch. 4 s. 2 para. 4) and
cannot be “reopened” 3¢ It is established by SAC
in a case from 2012, where Vapsten reindeer
herding community appealed the Government’s
decision regarding the Ronnbdcken mine, that

where the “areas of national interests” are in-

132 Zachrisson & Beland Lindahl 2019, p. 10.

133 Prop. 1988/89:92, p. 46.

134 See also Backstrom 2015, p. 183.

135 Prop. 1988/89:92, p. 56, 61.

136 Prop. 1988/89:92, p. 57, 61.

137 SAC 2012 not. 27: SAC repealed the Government’s de-
cision on approving the mining permit. The Government
made a new decision prioritising the mineral interest.
Vapsten appealed again and SAC held that the Govern-
ment’s decision did not include any errors this time, see
SAC 2014 not. 65. Note that these cases include only a
limited trial (Sw. réttsprovning).
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deed incompatible, the permit authority (Gov-
ernment in this case) must prioritise one interest
and state its reasons why.

Under the Swedish system, the Mining In-
spectorate, as the designated mining authority
in Sweden, determines both the designation of
“areas of national interest” (valuable mineral
deposits) and decides on a case-to-case basis the
approval of mining permit applications. In gen-
eral, this occurrence is a rare situation, and one
in which all other permit processes related to
environmental issues are concentrated into the
environmental permit; it is a symbol of a permit
process that is tilted in favour of mine develop-
ment."?® The design of the provisions on mining
permits (ch. 4 s. 2) aids in the approving of a
mining permit — namely, if the stipulated condi-
tions are met, the Mineral Inspector must grant
the permit;'®® which is, indeed, an unconditional
precondition. Recently, EU law and an increased
focus on indigenous Sami reindeer herding have
seriously challenged this framework.

The county administrative board, which is
tasked to safeguard regional interests, such as
reindeer herding and biological diversity, can
disagree on how the Mining Inspector balanc-
es or prioritises public interests. As a result, the
permit decision cannot be made by the Mining
Inspector but must, instead, be elevated to the
Government for a decision (Minerals Act ch. 8 ss.
1-2). This explains why applications pile up at
the Government, including appeals that the Gov-
ernment handles that concern mining permits
decided by the Mining Inspectorate (ch. 16 s. 1);

the legislator has manifested a political steering

138 See also Pettersson et al. 2015, p. 240-244.

139 The provision states that “A concession shall be grant-
ed if 1. a deposit has been found which can probably be
utilized on an economic basis, and 2. the location and na-
ture of the deposit do not make it inappropriate to grant
the applicant the concession applied for.” (our emphasis)
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of “case law” regarding mining permits.'*’ There
are questions as to whether the Swedish provi-
sions related to legal standing of concerned pub-
lic are in line with the Aarhus Convention and
the EIA directive.!4!

In Sweden, collaborative governance during
the environmental permit phase is traditionally
more extensive than with mining permitting. A
mining company needs to obtain a number of
environmental permits under the Environmen-
tal Code and its by-laws, which normally are as-
sessed simultaneously and include a permit for

environmentally hazardous activity,!4?

permits
for adjoining activities and facilities, primarily
sintering, and other processing,'* and a permit
to regulate impacts on water systems via dams
or efferent of groundwater!**. These assessments
are meant to mitigate negative environmental
effects arising from the operation of the mine and
its adjoining infrastructures, and conditions to
the permits are also decided upon.!*® In Sweden,
applications are handled by the Land and Envi-
ronmental Court. Decisions can be appealed to
the Land and Environmental Court of Appeal,
and then on further up to the Supreme Court (by
leave of grant). All affected rights-holders have
legal standing, including environmental NGOs
(Environmental Code ch. 16 s. 12-13),'4¢ and pro-
cedure consists of a complete trial, which means
that access to justice in such a process is consid-
erably better than that of a mining permit.

All in all, participation of stakeholders and
rights-holders in permit decision-making, in

Sweden, is broader, in the context of environ-

140 Prop. 1988/89:92, p. 69.

141 Darpé 2013, p. 497-499.

142 Environmental Code ch. 9 ss. 1, 6; Regulation on En-
vironmental Examination (2013:251), ch. 4 s. 11.

143 Regulation on Environmental Examination ch. 4
ss. 12, 14.

144 Environmental Code, ch. 11 ss. 3, 9.

145 Prop. 1997/98:90, p. 151-2.

146 Prop. 1997/98:45, p. 485.
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mental permits, at the environmental courts. The
Government, acting as both the permit authority
and the appeal body, significantly restricts col-
laborative government for mining permits. Ap-
peals are only possible via limited trials at the
SAC, targeting possible procedural and margin
of appreciation errors. Sami reindeer herding
communities not directly connected to the im-
mediate mining area have had difficulties gain-
ing access to the appeal system, despite being
affected by mining-related transport, facilities,
etcetera, and, where they have had legal stand-
ing, their influence has been slim due to the lim-
ited nature of trials at the SAC.1¥” At the same
time, environmental NGOs can appeal mining
permits (Minerals Act ch. 16 s. 4 a). For both per-
mit phases, the best possibilities to influence de-
cisions happens mainly via the EIAs, since they
are tightly connected to the permit procedures

and assessments.

4.3 Comparative viewpoints

Environmental and mining permit procedures
play a key role in the governance of mining in
Finland and Sweden. The Finnish Mining Act,
however, is more recent and attests to a more
modern approach, given its stated objectives of
balancing public and private interests while in-
cluding rights-holders, including the protection
of the environment as well as Sami culture with-
in the Sami Homeland. Nonetheless, a mining
permit has similar functions in both countries —
it determines the right to exploit minerals and
how to balance opposing public interests. In Fin-
land, the balancing of conflicting interests is a le-
gal consideration, while Swedish law, with “ar-
eas of national interests” for differing purposes,
leaves, explicitly, more room for steering — es-
pecially where the Government becomes the au-

thority of first instance. In Sweden, if the county

147 Cf. SAC 2014 not. 65, referred to above.
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administrative board involved disagrees with
how the Mining Inspector aims to balance these
public interests, the decision is then elevated
to the Government. Important to stakeholders’
and rights-holders” access to justice, the Finnish
mining permit decision can be appealed to court
for a full trial, where the Swedish legislator has
retained a political steering of the permitting
process with the Government as an important
authority.

Another difference between the two coun-
tries” laws is the legislative technique used in the
key provisions for permit consideration. In the
Swedish Minerals Act, the provision (ch. 4 s. 2)
stipulates that the authority must approve an
application if the prescribed conditions are met
(low threshold), whereas the Finnish legal text
allows for both the conditions and hindering
(impediments) of approval of a permit, leaving
more room for balancing diverse interests by the
competent authority.

In both countries, a key function of the en-
vironmental permit procedure is to determine
mitigation measures for preventing and min-
imising environmental harm and risks. How-
ever, the Finnish environmental permit system
seems to provide stronger environmental safe-
guarding; rejection of a permit application on
environmental grounds is a real option, if sig-
nificant environmental pollution risk is difficult
to prevent through permit conditions. Swedish
practice seems to emphasise the mining permit
as a threshold decision, while the environmental
permit procedure is important only for stating
permit conditions so as to mitigate environmen-
tal harm.!#®

In the Finnish permit process, procedures
for participatory rights go beyond the minimum
requirements of the Aarhus convention, but nei-

ther the Environmental Protection Act nor the

148 See also Pettersson et al. 2015, 243-244 and 251.
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Mining Act contain regulations on interactive
modes of participation, which are close to con-
ventional, top-down participatory models. In
Sweden, the EIA, with its broad consultations,
is integrated tightly into both the mining permit
and environmental permit procedures. There-
fore, Swedish permitting includes a wider range
of tools for co-operative relations between a de-
veloper, governmental bodies, individuals, local
communities, and NGOs. A relevant question,
however, is whether or not consultation occurs
too late for seeking consensus or preventing po-
tential conflicts. If consultation takes place after
crucial technical and financial decision-making,
the room for collaborative governance can be
small or even negligible, which is the situation
regarding the weak level of influence Swedish

Sami reindeer herding communities have.

5. Conclusions

The primary task of this article has been to
highlight the relationships between collabora-
tive governance and mining-related laws, with
a comparative focus on Finnish and Swedish
legislation. We first identified the differences be-
tween the two countries in the context of Sami
rights. These rights play a very different role in
Swedish permitting practices from the Finnish
practices. Compared to Swedish law, Finland’s
Mining Act offers strong protection for Sami
culture and livelihoods within the “Sami Home-
land”. Mining companies have refrained from
seeking mining permits for areas within the
Sami Homeland in Finland so far. The situation
is nearly the opposite in Sweden where affected
reindeer herding communities are often impor-
tant right-holders and stakeholders in the per-
mitting practices. The lack of substantial guar-
antees in Swedish legislation to restrict approval
of permits (i.e. in case of significant impairment
of the reindeer herding), combined with the ab-

sence of a direct consultation duty of the State
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and state authorities regarding the Sami as an in-
digenous people, signifies that the communities’
potential to actually make a difference concern-
ing the content of crucial decisions is slim.

Outside of Sami and reindeer herding rights,
our analysis has focused on land use planning,
environmental impact assessment, and mining
and environmental permit systems. We found
that the laws of land use planning and EIA sys-
tems, in both countries, have clear collaborative
goals and potential. The laws support collabo-
rative governance, and interactive processes are
meant to exist where manifold expertise and
views of stakeholders are shared and taken into
account. Land use planning and EIA procedures
provide sound frameworks for collaborative
practices whereby various modes of collabora-
tive governance (e.g. interactive meetings, work-
ing groups, and workshops) can be used, and
they can be tailor-made to the characteristics of
the case in question.

There are also clear differences between the
jurisdictions. Specific land use planning prior to
a mining permit is not mandatory in Sweden as
it is in Finland, in most cases. In the Finnish sys-
tem, especially the master planning has a critical
role in the local governance regarding mining
developments. As a rule, a planning decision is a
precondition for the mining permit, and munici-
pality-level planning can be used for designating
areas for mines or restricting mining operations.
In this respect, mines are not in a special position
compared to other land use interests. The auton-
omy of municipalities in planning issues means
that only in exceptional circumstances can the
State force municipalities to start planning pro-
cesses.

Swedish law lacks clear ties between plan-
ning decisions and the mining permit, and bind-
ing planning decisions are made in a late phase.
The detailed plans, which are of importance in

this context, are directed in the steering of infra-

127

structure, buildings, dams, and such, after the
necessary mining and environmental permits
have been obtained. Although a municipality
may use detailed planning and building permit
procedures for rejecting mine operations, the
likelihood for doing so at such a point in plan-
ning is slim. New mines are typically planned
for rural areas where only a non-binding com-
prehensive plan exists. While the Swedish com-
prehensive plan has similar steering functions as
the Finnish master planning, it is not utilised for
mineral developments per se. Instead of munic-
ipal plans, Swedish law relies on a set of broad
land use and resource management provisions
from within the Swedish Environmental Code
for the balancing of public interests and regard-
ing specific areas (such as areas with conserva-
tion interests, reindeer herding, mineral depos-
its, and wind energy). The provisions are to be
applied, then, both in planning decisions by the
municipality and in a mining permit assessment
by the Mining Inspector or the Government.

It is noteworthy that in planning and EIA
law neither in Finland nor Sweden is it required
that the outcomes of the processes achieve broad
support of the stakeholders/rights-holders; the
laws only set broad frameworks for the parti-
cipatory and collaborative processes. Collabo-
ration in planning is heavily dependent on the
planners’ and municipalities” choices, while
collaborative modes are developer-driven in an
EIA. In both countries, the planning and EIA
law enables a minimalistic approach from the
perspective of collaborative governance; the pro-
cess must include formal hearings, but genuine
dialogue, negotiations, co-operation, and broad
consensus can be absent and without legal con-
sequences. On the whole, the planning and EIA
legislation in the two countries have collabora-
tive aims and characteristics, but they do not

represent collaborative governance in a strict
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sense (joint decision-making or broad consensus
on the crucial decisions).

When it comes to environmental and min-
ing permit procedures in Finland and Sweden,
both jurisdictions maintain provisions on hear-
ings for the public, but, as for outcomes, only
issues and values reflected by substantive pro-
visions within sectoral statutes can be taken into
account. In Sweden, permit assessment under
the Minerals Act, which stipulates that a permit
must be granted if certain conditions are fulfilled,
has no consensus-seeking characteristics, while
the Finnish Mining Act reflects the idea that the
mining authority should provide a multitude of
permit stipulations in the act of balancing vari-
ous interests. In both countries, a permit appli-
cation must be accepted or rejected based on the
substantive requirements under the respective
sector legislation — parties cannot just agree on
the content of a permit decision, and also condi-
tions for operation must be given irrespective of
consensus or lack thereof.

Consequently, our legal analysis supports a
collaborative-theories critique that meeting the
demanding conditions of collaborative govern-
ance (in terms of deliberation and negotiation)
is, in practice, highly difficult due to substan-
tive provisions in legislation as well as power
imbalances between actors and rights-holders.
Legal norms do not always create incentives for
developers or legal competence of authorities to
negotiate or seek compromises. This can be the
case, for example, if a developer anticipates that
an application will fulfill the preconditions and
a permit will likely be granted. Authorities also
have a legal duty to grant permits irrespective
of potential local resistance; they must abide by
the law, and general principles of administrative
law treat private parties alike.

Our analysis has identified both the manner
and the timing of participatory procedures as

key issues for successful collaborative practic-
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es. When participatory procedures are initiated
alongside the technical development of a project
by a mining company, a range of project alter-
natives can be open for collaborative consider-
ations. Such a process supports co-operative
designing of a project and enables efficient solu-
tions in determining and addressing conflicting
issues, in-line with collaborative governance. In
this respect, there appears to be room for im-
provements in both countries but in different
ways. Such improvements would mean a recon-
sideration of the timing of mining EIAs (both
countries), and earlier legally binding land use
planning prior to permit decisions (Sweden). In
Finland, improvement would technically mean a
simple change, such that a mining permit appli-
cation must include an EIA report and reasoned
conclusions (a return to the legal framework
existing prior to the 2019 amendments of the
Finnish Mining Act). In Sweden, improvement
would call for more radical changes, both with
respect to the planning instruments and to the
structure of the Swedish EIA law. Under these
conditions, an EIA, or part of it, would precede
the mining permit procedure, and provisions
would support utilising such an EIA more as
a planning tool and early-phase participatory
platform. This is something that needs close as-
sessment for the Swedish legislation on mine de-
velopments; there may be other, more suitable
and less far-reaching amendments to engage, as
well.

At the same time, we consider that more rig-
orous and detailed regulation on the means of
collaboration (e.g. requirements to use certain
interactive methods) is not a panacea that would
lead to better planning and genuine collabora-
tion in the field of mining. Regulatory design
regarding collaborative means requires holistic
analysis, wherein both procedural and substan-

tive sides of law are simultaneously considered.
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