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Introduction

Charlotta Zetterberg

The 25th issue of Nordic Environmental Law Journal includes five contributions.
The first contribution (article) in this issue: Anvindningen av tidsbegrinsade tillstind
i Sverige och i USA, written by David Bornudd, provides a perspective on the Swed-
ish system of time-indefinite environmental permits in relation to the US system
of licensing. In Sweden, the main rule is eternal permits and the responsibility
for initiating the re-examination of permits rests on certain authorities. This has
resulted in many permits being based on very old conditions. In the United States,
fix-term permits are instead issued, they are issued for a relatively short term and
then reviewed periodically, providing an opportunity to revisit the associated con-
ditions. This contribution provides a thorough analysis of the two systems and, as
the author mention, there are many reasons to be inspired by the US system as it
provides better conditions for dealing with environmental changes.

Henrik Josefsson is the author of the second article with the title: Ekologiska
kompensationspooler — jamforelser och forslag. One way to reduce losses of biodiver-
sity in land use change is to let compensation measures become a more common
part of planning and permitting processes. One problem, however, is access to
land and the maintenance of compensatory measures over time. From this point of
view, the use of Compensation Pools becomes interesting and the article analyses
noteworthy examples, particularly experiences from Germany and the US. Based
on these examples, possible problems and solutions are sketched out in a Swedish
legal context.

The third contribution; International law issues of chemical weapons dumped in the
Baltic Sea after WW II... is authored by Hans Henri Karu. In this article waste origi-
nating from chemical munitions dumped at the Baltic sea is in focus. In the light of

the risk situation and the precautionary principle this article provides a wide ex-
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posé of the measures taken in international law, and identifies several weaknesses
in the regulations that the state community within different standards could more
or less agree on. Furthermore, several legal considerations arising from consider-
ing and undertaking remediation are addressed.

The fourth contribution; Skyddet av kulturvirden i omstillningen till ett koldioxid-
neutralt samhille, authored by Melina Malafry deals with the protection of cul-
tural values by examining the legal protection of cultural values on ecclesiastical
cultural monuments and “particularly valuable” buildings under Swedish law.
After analyzing several cases, the author argues that neither arguments about the
reversibility of the installation nor environmental and climate arguments should
be taken into account with regard to the design and purpose of the legislation.
Furthermore, distortion of buildings should rarely be accepted when alternative
solutions should be possible.

This issue ends with an article written by Ismo Polonen, Christina Allard and
Kaisa Raitio; Finnish and Swedish law on mining in light of colloborative governance.
This contribution deals with the recurring conflicts between the interest in mineral
mining and conflicting consideration — mainly for the environment but also, among
other things, to the reindeer industry — as they emerge in Finnish and Swedish leg-
islation and practice. The main idea is that conflict resolution is facilitated through
collaborative governance in which relevant authorities, organizations and individ-
uals would participate in the decision-making process to a greater extent and more
intensively than is currently the case. A critical comparison between the different
systems of the countries reveals shortcomings that exist in this regard and argu-
ments are given for certain changes to the planning and authorization procedure.

With this I wish you all a happy (and healthier) year 2021!
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Anvandningen av tidsbegransade tillstand i Sverige och i USA

David Bornudd*

Abstract

The Swedish permitting starting point in terms of
time is to issue permits for an indefinite period, re-
sulting in thousands of essentially eternal permits.
Many of these permits were written decades ago,
based on old and outdated technological and en-
vironmental conditions. As the aftermath of these
permits is starting to unravel, the question of fixed-
term permits in Sweden is receiving increased
scrutiny. On the contrary, U.S. environmental
permits are traditionally required to be issued for
a relatively short term and then reviewed periodi-
cally, providing an opportunity to revisit the asso-
ciated conditions. This article explores arguments
relating to fixed-term permits in Sweden in light of
the radically different permitting tradition across
the Atlantic.

The author’s analysis confirms that the ad-
vantages of fixed-term permits, as expressed in
the Swedish preparatory works and by advocates,
can be successfully realised if permits are always
issued for a fixed term. In practice, however, the
U.S. system has resulted in delays in renewing per-
mits, sometimes contrary to the overarching aim of
fixed-term permits — to reflect contemporary envi-
ronmental and technological conditions. With due
regard for these challenges, the author argues that
Sweden should make greater use of fixed-term per-
mits. In addition, the author sheds light on various

ways to attain this objective.

1. Inledning

“Enligt forarbetena till MB framgar bl.a. att
den tekniska utvecklingen och 6kade kun-

skaper leder till att samhallets miljokrav

andras och skdrps. Darfor kan det redan
av det skalet starkt ifrdgasattas om det ar
riktigt att alltid efter provningen meddela

eviga tillstand utan tidsbegransning.”?

Tillstand har ldnge anvants for att reglera olika
miljostorningar.? En stor andel tillstand dr med-
delade enligt dldre miljolagstiftning.® Enligt 5 §
lag (1998:811) om inférande av MB anses dessa
tillstdind ha meddelats med stéd av MB. Som ci-
tatet ovan antyder ar utgangspunkten enligt MB
16:2 att ett tillstdnd galler tillsvidare, savida det
inte har tidsbegransats. Det finns séledes flerta-
let mycket gamla tillstdnd som fortfarande gal-
ler. Dessa tillstdnd har naturligtvis baserats pa
just dldre miljomal och 6vervaganden. Forutom
att miljokraven dndras i takt med tiden férandras
likafullt den faktiska naturen och klimatet, maj-
ligen i samma eller till och med snabbare takt.
Problemen som sammantagna uppstar i relation
till eviga tillstand ar manga och vacker starka
betankligheter i forhallande till den féranderliga
miljon, men ocksa miljordtten — inte minst pa
grund av Sveriges EU-rdttsliga ataganden.

Det finns en handfull miljorattsliga instru-
ment som kan anvandas for att komma till ratta

med problem som kan uppsta i forhallande till

* David Bornudd ér juriststudent vid Uppsala univer-
sitet.

1 MD mal nr M 3050-08 (2009-07-21).

2 Darp6, Rapport 5242, 2003, s. 11. Idag regleras till-
stdndsplikt framst genom miljoprévningsférordningen
(2013:251) (MPF), se dven MB 9:6 och 11:9.

3 Darp6, NMT 2014:2, s. 102 och Ebbesson, Miljorétt,
2015, s. 56.
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dessa tillstdnd, sa som omprovning och aterkal-
lelse av tillstand. Ytterligare ett sddant instru-
ment dr mojligheten for prévningsmyndigheten
att tidsbegransa tillstand enligt MB 16:2. Vid
tillstdndstidens utgang behover verksamhets-
utovaren da ansoka om fornyat tillstand, varvid
verksamheten kommer att prévas mot moderna
miljokrav. Syftet med denna artikel ar att med
ett komparativt perspektiv identifiera och belysa
argument for och emot anvandandet av tidsbe-
gransade tillstdnd. Fragan om tidsbegransade
tillstdnd har pa senare tid varit foremal for dis-
kussion och tonlaget i Sverige ar hogt, nagot som
gor amnet dagsaktuellt som analysobjekt.*

For att uppna syftet ska den svenska regle-
ringen for tidsbegransningar och vissa av dess
for- och nackdelar stallas i relation till USA:s till-
standsreglering i motsvarande delar.’ Diskussio-
nen om problem relaterade till dldre tillstand gor
sig inte till erforderligt forstddd utan att ocksa
beréra MB:s regler om aterkallelse och omprov-
ning av tillstand. Det dr darfor dven behovligt att

kort redogora for dessa institut.

2. Gillande ritt i Sverige

2.1 Omprovning och dterkallelse av befintliga
tillstand

Nar ett tillstand meddelas vinner det rattskraft,
vilket i princip hindrar myndigheter och enskil-
da fran att stélla ytterligare krav pa tillstands-
havaren.® Tillstandets rattskraft begransas emel-
lertid genom bestdmmelserna i MB 24 kap. om
aterkallelse och omprévning. Tillstand och till-
standsvillkor till vattenverksamhet eller miljo-
farlig verksamhet kan omprovas under de i MB
24:5 angivna forutsattningarna, exempelvis om

forhallandena i omgivningen har dndrats va-

4 Naturvardsverket (NV), Fordjupad utvirdering av
miljomalen, 2019, s. 24. Se avsnitt 2.2.1.

> Huvudprincipen framgar av flertalet lagrum, se av-
snitt 3.

¢ MB 24:1 och MB 26:9 st. 3. Se dock MB 32:12.

sentligt. Omprovning far dock inte avse sjalva
tillstdndet i sin helhet utan endast bestammelser
om verksamhetens omfattning.” Daremot kan
nya villkor meddelas och befintliga sadana and-
ras eller upphavas. Ett forsok att — med hjélp av
omprovningsinstitutet — komma till ratta med
aldre tillstand &r den nationella planen fér om-
provning av vissa vattenverksamheter.® Enligt
forslaget ska de tillstdindshavare som berors sjal-
va ansoka om omprovning i syfte att modernise-
ra sina tillstand.? Vidare far tillstand under vissa
forutsattningar aterkallas enligt MB 24:3, exem-
pelvis om det kravs for att uppfylla Sveriges
EU-rattsliga forpliktelser. Det bor har noteras
att det i EU:s lagstiftning uppstalls krav pa for-
nyad provning och uppdatering av tillstand.!’ I
Kommissionen mot Sverige'! falldes Sverige i EU-
domstolen for att miljokrav inte uppdateras i
tid enligt ddvarande IPPC-direktivet.!? Sverige

fick darefter betala vite fOor att tidskraven i den

7 Prop. 1997/98:45 I s. 503.

8 Havs- och vattenmyndigheten, Energimyndigheten,
Svenska Kraftnat, Forslag till nationell plan fér omprov-
ning av vattenkraft, 2019 (HaV m.fl., forslag till natio-
nell plan). Se SFS 2018:2102 och MB 11:27-28 och prop.
2017/18:243.

9 Se MOD mal nr M 747-19 (2019-11-13).

10 Se art. 21 i Europaparlamentets och Radets Direk-
tiv 2010/75/EU av den 24 november 2010 om industri-
utslapp (samordnade atgarder for att forebygga och
begransa fororeningar) OJ L 334/17 (industriutslapps-
direktivet). Se dven art. 6.3 i 1992 ars Helsingforskon-
vention som staller krav pa ett sarskilt forhandstillstand
for utslipp av vissa skadliga amnen i Ostersjon, vilket
”periodiskt kan foérnyas [...]”. Det kan dven noteras att
EU-réttsliga krav pa tidsbegransning tidigare stilldes i
art. 11 av Radets direktiv 80/68/EEG av den 17 december
1979 om skydd for grundvatten mot fororening genom
vissa farliga amnen OJ L 20/43 och art. 3.4 av Radets
direktiv 76/464/EEG av den 4 maj 1976 om fororening
genom utsldpp av vissa farliga &mnen i gemenskapens
vattenmiljo OJ L 129.

-Mal C-607/10 Kommissionen mot Sverige,
ECLI:EU:C:2012:192.

12 Europaparlamentets och radets direktiv 2008/1/EG av
den 15 januari 2008 om samordnade atgarder for att fore-
bygga och begransa fororeningar OJ L 24/8.
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foregdende domen inte efterlevdes.!® Vidare &r
ramvattendirektivet'* och havsmiljodirektivet!®
centrala i diskussionen om EU-réttsliga krav pa
fornyade provningar. Direktiven baseras pa en
adaptiv forvaltning av naturresurser utifran pe-
riodiskt dterkommande forvaltningsplaner och
atgardsprogram.

Det ar Naturvardsverket, Havs- och vatten-
myndigheten, Kammarkollegiet, Myndigheten
for samhallsskydd och beredskap samt lanssty-
relsen som ansoker om aterkallelse och omprov-
ning enligt MB 24:7. I praktiken forekommer
omprovning och aterkallelse emellertid mycket
sallan.!® NV har, som ett exempel, ansokt om
aterkallelse endast en gang.!” Anledningarna
till detta ar i huvudsak resursbrist och otydlig
vagledning avseende hur instituten ska anvan-
das.'® Det ska dock papekas att vissa tillstands-
havare sjalva tar initiativ till omprovning, exem-
pelvis vid ansokan om andringstillstand enligt
MB 22:1 d." Aven teknikbaserade rationalise-
ringsvinster kan tankas pédkalla en egeninitierad

omprovning.

13 Mal C-243/13 Kommissionen mot Sverige,
ECLI:EU:C:2014:2413.

14 Europaparlamentets och radets direktiv 2000/60/EG
av den 23 oktober 2000 om uppréttande av en ram for
gemenskapens atgarder pa vattenpolitikens omrade OJ
L 327/1.

15 Europaparlamentets och radets direktiv 2008/56/EG
av den 17 juni 2008 om upprattande av en ram for ge-
menskapens atgarder pad havsmiljopolitikens omrade
(Ramdirektiv om en marin strategi) OJ L 164/19.

16 Michanek och Zetterberg, Den svenska miljoritten,
2017, s. 419 och SOU 2014:35 s. 270.

17NV, Ansokan om delvis aterkallelse av tillstind m.m.,
2018, NV-08128-17.

18 NV, Tillsynsnytt 2016:4 och NV, Forum f6r dialog om
miljobalken, Tema: Omprévning och tidsbegransning av
tillstand enligt 9 kap. MB, 2017, s. 6, 11 och 13.

19 Jfr SOU 1993:27 s. 581.

2.2 Tidsbegransning av tillstind
Utgangspunkten i svensk rétt ar som kant att
tillstand utfardas utan tidsbegransningar.’ Av
MB 16:2 foljer att tillstand far ges for begransad
tid.*! Det &r saledes en fakultativ regel. Bestam-
melsen anger emellertid inte ndr en sadan be-
gransning bor goras. I motiven stadgas att tids-
begransningar bor anviandas nar det finns behov
av det och nér det ar lampligt att sa sker.?> En
rimlig utgangspunkt for behovs- och lamplig-
hetsbeddmningen bor vara en avvagning mellan
de enskilda och allmdnna intressen som gor sig
gdllande i tillstandsprovningen.?® Det &r vidare
framst storre verksamheter med kraftig miljopa-
verkan som bor bli féremal for tidsbegransning-
ar.* Mojligheten till att tidsbegransa tillstand &r
daremot inte inskrankt till vissa verksamheter,
utan alla verksamheter som omfattas av MB ska
i princip kunna tidsbegransas.

I forarbetena stadgades att det inte alltid
ar lampligt att tidsbegransa tillstand till vat-
tenverksamheter eftersom ingreppet i naturen
vanligen sker i ett sammanhang nar verksam-
heten paborjas, varefter ett nytt naturtillstand
intrader.” Uttalandet dr mycket férenklat sa till
vida att det inte tar hansyn till ingreppen som
sker i naturen Over tid. Det ar dessutom oklart
varfor ett nytt naturtillstand i sig skulle motivera
att tillstand ges tillsvidare istallet for att ges for
en begransad tid. Det nya naturtillstandet kan
leda till nya utmaningar och darmed miljokrav
for verksamheten, vilka inte kunde forutses vid

den ursprungliga provningen. Det kan darfor,

20 Se dock 13 § férordningen (2008:245) om kemiska pro-
dukter och biotekniska organismer och 39 § avfallsfor-
ordningen (2011:927).

2l Se @ven MB 22:25 p. 1 och 19:5 p. 9.

2 Prop. 1997/98:45I's. 480 f.

2 Jfr NV, Remissyttrande i mal nr M 11730-18, 2019, s. 8.
24 A.prop. I s. 481, se dock t.ex. MOD 2010:26 om av-
loppsanldaggning for enfamiljshushall dar tillstdndet inte
tidsbegransades.

2 A.prop.1L's. 204.
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tvartom, havdas att det framtida naturtillstan-
det och den harmed forknippade osdkerheten
ar en anledning att tidsbegransa tillstand. Vida-
re angavs i anslutning till samma uttalande att
det daremot kan vara aktuellt att tidsbegransa
tillstand till bevattningsuttag, nagot som ocksa
gjordes i MOD 2013:39.% T fallet konstaterade
MOD att en tidsbegransning kan vara motive-
rad av att kunskapslédget ar osakert i fraga om
effekten av pagaende klimatforandringar och av
verksambheten i sig.”” Resonemanget rimmar vél
med forsiktighetsprincipen — att vidtagandet av
forsiktighetsatgarder inte ska vara beroende av
fullstandig vetenskaplig bevisning.?® Vidare an-
gav MOD i mal nr M 9473-13 (2014-08-27) att till-
stand till vindkraftverk normalt bor tidsbegran-
sas. I fraga om tillstandslangden fastslog MOD
att det maste beaktas huruvida platsen utnyttjas
effektivt ur ett energianvandnings- och hushall-
ningsperspektiv.

Avsikten med inférandet av MB 16:2 var att
kunna tidsbegransa tillstand oftare an vad som
tidigare hade gjorts.?’ Tidigare kravdes namli-
gen “sdrskilda skal” for att en tidsbegransning
skulle kunna komma till stand enligt miljo-
skyddslagen (1969:387) 18 §. Bakgrunden till
den nya instédllningen &r — som berdrts ovan — att
miljokraven dndras och skarps i takt med oka-
de kunskaper och teknisk utveckling. Fram till
och med ar 2010 har tidsbegransningar anvants
sparsamt, trots denna avsikt.*® Det finns inga in-
dikationer pa att institutet darefter har anvéants
i storre utstrackning.®! Huruvida det anvéands i
tillricklig utstrackning dr emellertid en omstridd

fraga, dven bland provningsmyndigheterna sjal-

% A.prop. II's. 204.

% Osakerhet i kunskapsldget kan, som ett alternativ,
motivera provotidsforordnanden, se t.ex. MOD 2003:77.
28 MB 2:3 st. 2 och Riodeklarationen p. 15.

% A.prop.Is. 479.

30 Darpo, Ratt tillstand for miljon, 2010, s. 154.

31 Se Ds 2018:38 s. 21 och s. 56.

10

va.®> I NV:s utvdrdering av miljomalen for 2019
foreslas — i motsats till MB 16:2 — att utgangs-
punkten bor vara att tillstand tidsbegransas.®
Manga anledningar kan anforas for och emot en
sadan andring. I det foljande lyfts vissa av dessa
skal, vilka kommer att utgora underlag for den

fortsatta komparativa analysen.

2.2.1 For- och nackdelar med tidsbegrinsade
tillstand
Ett argument for tidsbegransningar ar att till-
stdnd som galler tillsvidare riskerar leda till
olamplig miljopaverkan.3* Det kan exempelvis
bero pa klimatforandringar eller att tillstandet
ar baserat pa foraldrad teknik. I detta avse-
ende dr Preemraff-malet sérskilt intressant.®® I
malet beviljades Preem AB tillstand for utokad
drift av Preem Lysekils verksamhet. Domen
overklagades, bl.a. med hanvisning till att ut-
okningen skulle medfora en vésentlig 6kning
av koldioxidutslapp.3® I ett remissyttrande fram-
holl NV att koldioxidutslappen och temperatur-
okningarna orsakar successivt allvarligare och
mer svaroverblickbara konsekvenser for biolo-
gisk mangfald och ekosystem.’” Med beaktande
av Sveriges klimatmal for ar 2045% ansag NV att
verksamhetens tillatlighet darfor bor begransas
till en period om 20 ar.*

Ytterligare ett skal for att undvika tillstand
utan tidsbegransningar ar att fororeningar over
tid kan aventyra skyddet for arter och habitat.

Exempelvis kan dioxinutslapp orsaka cancer

%2 NV, Tillsynsnytt 2016:4.

3 NV, Fordjupad utvardering av miljomalen, 2019, s. 24.
34 A.st. Jfr SOU 1996:103 s. 345 f.

35 MMD:s deldomar i mal nr M 4708-16 (2018-03-16 res-
pektive 2018-11-09).

% Provningstillstand har meddelats, se PT i mal M
11730-18.

% NV, Remissyttrande i mél nr M 11730-18, 2019, s. 2
och 8.

% Prop. 2016/17:146 s. 25.

3 Notera dock MB 16:2 c.
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och forsamra immunforsvaret hos flera djur-
arter.? Sarskilt kdnsliga naturmiljoer kan uppsta
i takt med tiden, vilka inte forutsags eller inte
kunde forutses vid tiden for den ursprungliga
tillstandsprovningen. I MOD mal nr M 914-19
(2019-12-19) begransades Goteborgs Hamns
tillatna tid for grumlande arbeten till att avse
endast vissa delar pa dret med héansyn till beva-
randeomradet for algrds. Det dr dessutom inte
uteslutet att ett nytt Natura 2000-omrade pekas
ut efter det att en verksamhet har etablerat sig.*!
Utgangspunkten ar att det enligt MB 7:28 a kravs
tillstand for att bedriva verksamheter eller vidta
atgarder som pa ett betydande satt kan paverka
miljon i ett Natura 2000-omrade. Enligt over-
gangsbestaimmelserna till MB 7:28 a behover
dédremot inte verksamheter som pabdrjats fore
den 1 juli 2001 tillstdandsprovas enligt MB 7:28 a,
l1at vara att det inte alltid ar enkelt att avgora
huruvida en verksamhet ar paborjad eller inte.
Skyldigheten enligt art- och habitatdirektivet
art. 6(2) att vidta lampliga atgarder for att bl.a.
forhindra forsamring av livsmiljder och habitat
for arter galler dock oavsett nar verksamheten
paborjades. Under alla omstandigheter kan till-
synsmyndigheten omprdva eller aterkalla till-
stand om det krdvs av hansyn till forpliktelser
som foljer av EU-réttsliga regler.*?

Det éar i princip tillsynsmyndigheten som
enligt MB 24:11 tar initiativ till omprovning av
tillstand. En fordel med tidsbegransade tillstand

ar att det leder till automatiska omprovningar pa

40 NV, Dioxin i fisk, 2020 (senast uppdaterad 2020-04-
08). I MMD mal nr M 4576-14 (2016-02-12) tidsbegran-
sades ett tillstdnd bl.a. med anledning av graden diox-
inutslapp.

4 Natura 2000 dr namnet for ett natverk av skyddade
naturomraden i EU. Se Radets direktiv 92/43/EEG av
den 21 maj 1992 om bevarande av livsmiljoer samt vilda
djur och vaxter OJ L 206/7 (art- och habitatdirektivet),
Europaparlamentets och radets direktiv 2009/147/EG av
den 30 november 2009 om bevarande av vilda faglar OJ
L 20/7 (fageldirektivet) och MB 7:27-29 b.

42 Se MB 24:3 p. 7. Jfr prop. 2000/01:111 s. 50.

11

initiativ av tillstaindshavaren.*> Omprévningen
leder dessutom till en motiverad uppdatering av
tillstandet, exempelvis i fraga om att basta mojli-
ga teknik anvands i enlighet med MB 2:3. Dessa
fordelar stammer 6verens med grundprincipen i
MB 2:1, dvs. att det ar verksamhetsutovarens an-
svar att folja miljolagstiftningen. Vidare under-
lattar automatiska omprdévningar for Sveriges
efterlevnad av EU-réttsliga forpliktelser. Det ska
i detta sammanhang namnas att det sker en au-
tomatisk uppdatering av teknikkrav enligt indu-
striutslappsforordningen (2013:250), som imple-
menterar industriutslappsdirektivet.* Forutom
att folja tillstdndsvillkoren maste alltsa berorda
verksamhetsutovare dven folja de krav som f6l-
jer av forordningen.

Mot intressena av att tidsbegransa tillstand
star framst tillstandssokandens intresse av forut-
sebarhet och trygghet. I MOD 2003:14 podngte-
rades att tidsbegransade tillstdnd kan leda till att
fradgan om en befintlig verksamhets lokalisering
provas pa nytt. Vidare minskar tidsbegransade
tillstdnd langsiktigheten i verksamhetsplane-
ringen. Aterkommande tillstandsprovningar &r
ett osikerhetsmoment och inte sdllan mycket
resurskravande. Dessa faktum riskerar att fa
negativa foljdverkningar for investeringsviljan i
frdga om nya och befintliga verksamheter i Sve-
rige, inte minst om alla tillstand tidsbegransas.*
Det bor darutover vara mindre lampligt att tids-
begransa tillstand till verksamheter som tillgo-
doser stora samhallsintressen. Detta kan utladsas
av Landvetter-malet i fraga om Goteborg Land-
vetter Airport — en flygplats med riksintresse for
luftfarten.* Tillstandet till Goteborg Landvetter
Airport tidsbegransades inte.

4 Prop. 1997/98:45 1 s. 480.

4 Se not 10.

% Svenskt Naringsliv, Uppdaterade miljobalkstillstand,
2019, s. 3 och SveMin, Angaende tidsbegransade till-
stand enligt miljobalken, 2019, s. 2.

%6 MOD mal nr M 5962-15 (2016-04-28).
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3. Gillande ritti USA

3.1 Inledning

Den huvudsakliga miljolagstiftningen i USA
aterfinns bl.a. i de federala lagstiftningsakter-
na Clean Air Act (CAA) och Clean Water Act
(CWA).# Dessa har helt eller delvis implemen-
terats i the U.S. Federal Code (U.S.C.). Vidare
har USA:s Environmental Protection Agency
(EPA), genom bemyndiganden i U.S.C., mojlig-
het att stifta kompletterande miljorattsliga regler
som gar att finna i Code of Federal Regulations
(CFR).*® Nedan redogors for de relevanta hu-

vudprinciperna i USA:s tillstandsreglering.

3.2 Tidsbegrinsning, modifiering och
aterkallelse av tillstand

Pa ett allmant plan géller att USA tidsbegransar
miljotillstdnd, i den man en verksamhet Gver
huvud taget ar tillstandspliktig. Mindre verk-
samheter &r séllan tillstandspliktiga.** For verk-
samheter som kraver tillstand enligt CAA —s.k.
Title V Operating Permits (CAA-tillstdnd) — galler
enligt 42 U.S.C. § 7661a(b)(5)(B) att tillstand far
ges for en tid om hogst fem ar varefter tillstands-
havaren maste ansoka om fornyelse.” I samma
stycke under (D) stadgas att tillstand alltid kan
upphaévas, aterkallas eller modifieras om skal for
detta foreligger (eng. for cause). Typiska skal for
detta dr exempelvis brott mot tillstandsvillkor
eller bedragligt erhallande av tillstandet.5! EPA

47 Reglerna tillampas &ven pa delstatlig niva, se EPA,
The Plain English Guide To The Clean Air Act, Publica-
tion No. EPA-456/K-07-001, 2007, s. 2.

4 Sebl.a. 42 U.S.C. § 7412(e) och 33 U.S.C. § 1268(c)(2).
49 Se tex. 42 U.S.C. § 7412(a); endast major sources &r
tillstandspliktiga. Alla avfallsforbranningsanlaggningar
kréaver dock tillstand oberoende av storlek, CAA sec. 129.
50 CAA sec. 502.

51 Det &r var och en av delstaterna som inom ramen for
CAA lagstiftar om uppratthallandet av den federala
lagstiftningen, 42 U.S.C § 7410(a)(1). Till exempel har
delstaten Iowa i Iowa State Implementation Plan (SIP)
kodifierat skal for modifikation och aterkallelse i lowa
SIP 22.115.
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ska dessutom enligt CAA sec. 108-109 var femte
ar granska lampligheten av gallande luftkvali-
tetsnormer.>? Pa sa vis tillforsdkras att normerna
anpassas i forhallande till ny vetenskap, tekno-
logi och nya miljoforhdllanden. Det nya kun-
skapsldget paverkar i sin tur EPA:s bedomning i
framtida tillstandsprocedurer och kan @ven leda
till att EPA modifierar villkoren i tillstdnd redan
innan tillstindstidens utgang.>

Vidare galler tillstandsplikt enligt 40 CFR §
122.21(a) for verksamheter som kan komma att
fororena amerikanska vatten, sa kallade Natio-
nal Pollutant Discharge Elimination System Water
Quality Permits (NPDES-tillstand).>* NPDES-till-
stand kan utfirdas bade pa nationell niva och,
efter bemyndigande av EPA, pa delstatlig niva.>
De flesta delstater har egna tillstandsprogram.>
Fran tillstandsplikten undantas i 40 CFR § 122.3
flertalet mindre verksamheter. Av 40 CFR §
122.46(a) foljer att NPDES-tillstand far ges for en
tid om hogst fem ar. Tillstandshavare som 6ns-
kar bedriva verksamheten langre an fem ar mas-
te ansoka om tillstdndsférnyelse minst 180 dagar
fore utgangen av tillstandstiden enligt 40 CFR
§ 122.21(c)—(d). Liksom for CAA-tillstand ska
NPDES-tillstand alltid kunna upphavas, aterkal-
las eller modifieras om skal for detta foreligger

52 42 U.S.C. § 7409(d)(1).

53 Detta ska finnas som ett forbehall i alla CAA-tillstand,
40 CFR § 70.7(f).

5 Se CWA sec. 402; 33 U.S.C. § 1342(b)(1)(B).

%5 EPA kan delegera ansvaret att utge NPDES-tillstand
till enskilda delstater, 33 U.S.C. § 1342(b). En enskild del-
stat kan sedan, inom ramen f6r CWA, skapa sin egen till-
sténdsreglering for NPDES-tillstand efter godkannande
av EPA, 33 U.S.C. § 1342(b). Till exempel har delstaten
New Yorks reglering fér NPDES-tillstand kodifierats i
New York Environmental Conservation Law art. 17 (17-
0801, 2003).

5 Se EPA, NPDES Permits Around the Nation, 2020.
EPA utfardar NPDES-tillstand framst i Massachusetts,
New Hampshire, New Mexico och District of Colum-
bia. Resten av delstaterna har bemyndigats av EPA att
utfarda egna NPDES-tillstand. De delstatliga tillstands-
programmen ska alltjdmt folja den federala lagstiftning-
ens krav.
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enligt 40 CFR § 122.41(f). I CWA sec. 402(b)(1)
(C) uppréaknas en grundlaggande och icke-ut-
tommande lista over skal for aterkallelse eller
modifiering av NPDES-tillstand. Skélen som
uppraknas ar: (1) brott mot tillstandsvillkor,
(2) bedragligt erhallande av tillstand eller (3) for-
andrade forhallanden som krédver en temporar
eller permanent minskning eller eliminering av
utslapp. EPA har i 40 CFR § 122.62(a) utokat ska-
len for modifiering till att omfatta bland annat
vasentliga dndringar i verksamheten, ny infor-
mation eller ny lagstiftning.”” I 40 CFR § 122.64
uppréknas, forutom de skél som redan gar att
finna i CWA sec. 402, ytterligare skal for ater-
kallelse av tillstand. Exempelvis far ett NPDES-
tillstand aterkallas enligt 40 CFR § 122.64(a)(3)
for att verksamheten riskerar hota miljon eller
manniskors hélsa. Vidare géller samma manxi-
mala tillstandstid, det vill sdga fem ar, avseende
tillstand for muddring enligt CWA sec. 404(e)
och (h). Aven muddringstillstand ska kunna
aterkallas eller modifieras enligt de nu nimnda
bestammelserna i CWA.

Det kan noteras att den maximala tillstands-
tiden markerats genom att den inte far over-
skridas (eng. not to exceed). Tillstdnd far salunda
ges for en kortare tid &n den maximalt angivna.
Den kortare tiden kan motiveras med hansyn
till verksamheters varierande miljorisker och
hur den aktuella verksamheten tidigare bedri-
vits.®® Av lagtexten for de olika tillstandstyper-
na framgar att tillstdndspliktig verksamhet far
fortsdtta bedrivas efter tillstandstidens utgang,
forutsatt att verksamhetsutovaren har lamnat in

fornyelseansokan i tid och pa ett korrekt satt.”

5 Se dven 40 CFR § 124.5 och § 124.55.

% 45 Fed. Reg. 33 309, 19 maj 1980.

% 40 CFR § 270.51(a) (avfallshantering), § 122.6(a)
(NPDES), § 144.37(a) (injiceringsverksamhet) och
§ 70.7(c)(1)(ii) (CAA-tillstand). For t.ex. NPDES-tillstand
gdller en lagstadgad plikt att anstka om fornyat tillstand
om tillstandshavaren onskar fortsdtta bedriva tillstands-
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Savitt géller sjdlva fornyelseproceduren har EPA
utfardat omfattande riktlinjer, pa nationell sa-
vél som delstatlig niva.®® Av intresse dr dven att
EPA:s handbok for tillstandshandlaggning for
NPDES-tillstand innehaller noteringar for nar
handlaggarna bor beakta att klimatet kan for-
andras eller kan komma att forandras (eng. cli-
mate change considerations).®!

Den karaktaristiska femarsbegransningen
ar inte helt utan undantag. Verksamheter som
hanterar farligt avfall far typiskt sett tillstand
i tio &r men kan i undantagsfall ges for en na-
got langre tid, 40 CFR § 270.50(a) och (b). En
liknande tidsregel giller injiceringsverksamhet
avseende brunnar enligt 40 CFR § 144.36. Den
nagot langre tidsperioden motiveras av att de
aktuella tillstdindshavarna har ett storre trygg-
hetsbehov eftersom de far utsta sarskilt intensiv
granskning vid tillstandsprévningen.®? Vidare
ges karnkraftverk tillstdnd for en tid om hogst
40 ar enligt 10 CFR § 52.104. En aktuell diskus-
sion avser fornyade tillstand till kdrnkraftverk
i relation till stigande havsnivaer. De stigande
havsnivderna och harmed forknippade over-
svamningsriskerna kan allvarligt skada USA:s
kustbeldagna karnkraftverk.® Inga fornyelse-
ansokningar har annu blivit nekade med anled-
ning av havsnivaerna. I december 2019 medgav
dessutom USA:s Nuclear Regulatory Commis-
sion (NRC) for forsta gangen en tillstandsforny-
else om 20 ar till ett kustbelaget karnkraftverk.®
Anlaggningen ar emellertid endast rustad for

faror som har berdknats med hjélp av mycket

pliktig verksamhet, se 40 CFR 122.41(b). Se dven 5 U.S.C.
§ 558(c)(2).

60 Riktlinjerna gar att finna pa EPA:s hemsida. Se t.ex.
EPA, Guide to Environmental Permitting in Ohio, 2006
(senast uppdaterad 2018-08-28).

61 EPA, NPDES Permit Writers’ Manual, s. 110 och 139.
62 45 Fed. Reg. 33 308, 19 maj 1980.

5 Chen, Nuclear vs. Climate Change: Rising Seas, 2019,
s. 2.

6 10 CFR § 54.31.
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gamla seismologiska och hydrologiska metoder,
menade den i NRC skiljaktige Baran.®® Beslutet
har 6verklagats av Natural Resources Defense
Council (NRDC), bl.a. med héanvisning till havs-
nivaerna.®® Vidare har flera ideella organisatio-
ner uttryckt stort missndje och diskussionen tar
allt storre utrymme i miljodebatten.®”

Den huvudsakliga anledningen till huvud-
principen att tidsbegransa tillstdnd &r att pro-
ceduren for tillstandsfornyelse anses vara en
viktig mekanism for dterkommande granskning
och uppdatering av tillstanden.®® EPA menar att
periodiskt aterutfardande av tillstand leder till
att verksamheter battre stimmer 6verens med
radande kunskapsldge avseende miljon och tek-
nik. Ytterligare ett motiv till utgangspunkten att
tidsbegransa tillstand ar att det innebar ett skydd
mot fel eller forbiseenden av den utfirdande
myndigheten.®” Forbiseenden kommer typiskt
sett korrigeras vid den fornyade tillstandsprov-

ningen.

3.3 Tillstandsférnyelsen och férseningar

Enligt CWA sec. 304(i) ska EPA stifta riktlinjer
for tillstdindsproceduren avseende NPDES-
tillstand.”® En grundldggande och principiell
utgangspunkt for fornyelseansokningar ar att
de ska behandlas som helt nya tillstandsansok-
ningar.”! I férarbetena till den federala NPDES-

6 NRC, Affirmation session, Transcript-SRM-SE-
CY-16-0142, 2019, s. 4.

% NRC, NRC Issues Subsequent Renewed Licenses for
Turkey Point Reactors, News Release, 5 december 2019.
7 Se bl.a. NRDC, NRC Approves Reactor Threatened
by Sea-Level Rise, Press Release, 6 december 2019 och
Friends of the Earth (US), NRC will ignore impact of
climate change in license extension hearing for Turkey
Point, News Release, 8 mars 2019.

6 45 Fed. Reg. 33 308, 19 maj 1980.

6 A.st.

70 33 U.S.C. § 1314(i).

7140 CFR § 122.21(d). Se Coplan, Of Zombie Permits and
Greenwash Renewal Strategies: Ten Years of New York’s
So-Called Environmental Benefit Permitting Strategy,
PCLR 2005, s. 9.
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regleringen foreslogs att tillstindshavaren vid
fornyelseproceduren skulle fa hanvisa till den
ursprungliga ansokningen for att forenkla pro-
ceduren.”? EPA avslog detta forslag med moti-
veringen att det dr nédvandigt med en grundlig
uppdatering av relevant information om verk-
samheten innan ett nytt tillstand utfardas. Till-
standshavare for NPDES-tillstand &r alltsa inte
garanterade att villkoren i det férnyade tillstan-
det kommer att vara desamma som i det tidigare
tillstandet.” Inte heller &r tillstindshavaren ga-
ranterad att fa fornyat tillstand for sin verksam-
het. Det fornyade tillstdndet kommer saledes att
skrivas oberoende av det tidigare tillstandet, lat
vara att viss befintlig information fran det tidi-
gare tillstandet kan anvandas om det ar lamp-
ligt.”* Vad som nu sagts om fornyelseansokan
for NPDES-tillstand géaller sammantaget dven
for tillstand enligt CAA.”® Det finns sammanfatt-
ningsvis ingenting i forarbeten eller lagstiftning
pa federal niva som antyder att fornyelseanso-
kan ska vara mindre omfattande eller komplex
an den ursprungliga tillstandsansdkan.”® Detta
innebdr att dven vid fornyelseansokningen stalls
krav pa att t.ex. kommunicera ansokan till den
berérda allméanheten samt att inhamta och be-
svara synpunkter och kommentarer.”

Som ovan redogjorts for fortsdtter ett till-
stand typiskt sett att gélla efter tillstandstidens
utgang om fornyelseansdkan ldmnas in i veder-

borlig ordning.”® Detta géller 4ven om den an-

72 45 Fed. Reg. 33,299, 9 maj 1980.

73 S.C. Department of Health and Environmental Con-
trol, NPDES Permit Renewal Information, 2019.

7 Ast.

75 40 CFR § 70.7(c) och (h). Se &ven Novello, EPA’s Clean
Air Act Operating Permit Rules, Journal of the Air &
Waste Management Association, 1992, s. 1291.

76 Coplan, a.a., s. 10.

77 A.st. Se 40 CFR § 124.3 och §§ 124.10-12. Se &ven 40
CFR § 124.30 om domstolens prévning av tillstandsan-
sokan. Se aven 40 CFR § 70.5 och 70.8 avseende CAA-
tillstand.

78 Se not 59.
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svariga myndigheten inte behandlar ansokan i
tid. Tillstandet betraktas da vara administrativt
forlangt (eng. administratively continued).”” EPA
har haft svart att hinna med de lagstadgade tids-
granserna for att hantera fornyelseansokningar
enligt CAA.3 Aven en stor andel NPDES-till-
stand ar i dagsldaget administrativt forlangda, sa-
vél pa nationell som delstatlig niva.?! Anstrang-
ningar har gjorts for att komma till ratta med de
administrativt forlaingda NPDES-tillstanden, sa
som att stromlinjeforma och modernisera till-
standsregleringen.®> Exempelvis ska viss kom-
munikation med tillstdindshavarna tidigarelag-
gas och granskning av olika instanser ska ske
parallellt istallet for i ordningsfoljd.*> Delstaten
New York gick ar 1994 steget langre och upprat-
tade en atgardsplan for de administrativt for-
langda NPDES-tillstanden, The Environmental
Benefit Permitting Strategqy (EBPS-planen).® I allt
vasentligt ar EBPS-planen fortfarande aktuell
i delstaten New York och uppdaterades senast
ar 2012. Inneborden av EBPS-planen ér att for-
nya tillstdnd i princip helt utan materiell prov-

ning (en s.k. administrativ fornyelse) och att

7 Se EPA, NPDES Program Management and Over-
sight. For CAA-tillstandens vidkommande heter det att
tillstdnden i detta lage skyddas av en tillstindsskold — en
permit application shield, se 40 CFR 70.6(f).

8 Industrial Economics Cambridge, Timely Issuance of
Permit Renewals and Significant Permit Modifications
under Title V: An Evaluation of the Permit Issuance Pro-
cess, 2007, ES-1. Se dven Copeland, Clean Air Permitting;:
Implementation and Issues, 2016. Enligt 40 CFR § 70.7(a)
(2) ska EPA hantera ansokningar inom 18 manader.

8 For de NPDES-tillstand som EPA utfardar finns det
statistik pa hur manga tillstindsansokningar som EPA
annu inte behandlat och saledes hur manga tillstdnd
som dr administrativt forlangda, se EPA, NPDES Permit
Status Reports, Current Permit Backlog Status (senast
uppdaterad 2020-06-30).

8 Se EPA’s FY 2018-FY 2022 Strategic Plan Objective 3.4.
8 Ast.

8 New York Department of Environmental Conserva-
tion, Technical and Operational Guidance Series 1.2.2,
tillganglig pa https://www.dec.ny.gov/regulations/2384.
html (EBPS-planen).
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tillskapa en prioritetsordning for tillstanden.
Den administrativa fornyelsen innebar i huvud-
sak ett forenklat ansokningsforfarande samt en
administrativ granskning av ansokan samt av
det befintliga tillstandet.®® Istéllet for att fullt ut
granska ett tillstand vid tillstdndstidens utgang,
ska det granskas fullt ut forst nar det har avan-
cerat tillrdckligt 1angt i prioriteringsordningen.%
Faktorer som paverkar prioriteringsordningen
ar exempelvis miljopaverkan, tidsatgang se-
dan den senaste granskningen och huruvida
det finns ett allménintresse av tillstandet.?” Ytt-
randen fran den berdrda allmanheten kan inte
langre vara omedelbart avgorande for om ett
tillstand ska ges eller inte, utan paverkar enbart
tillstandets stallning i prioriteringsordningen.
A ena sidan leder EBPS-planen sammantaget till
administrativa lattnader for provningsmyndig-
heterna i New York. A andra sidan elimineras
t.ex. allmanhetens deltagande i tillstdndsproce-
duren, ndgot som ar en grundbult i den federala
tillstandsregleringen i CWA.® Det sistnamnda
har dessutom tagits till intakt for att ifragasatta
EBPS-planens och relaterade lagstiftningsakters
forenlighet med CWA.*

Anledningarna till provningsmyndigheter-
nas forseningar dr manga. Nagra anledningar
ar exempelvis att kretsen tillstandspliktiga okar
samtidigt som befintliga tillstdnd 16per ut, att det
rader brist pa teknisk expertis och resurser eller
att tillstandsregleringen ar mycket komplex.”!

Ytterligare en anledning ar att innehavare av

8 EBPS-planen, s. 22.

8 EBPS-planen, s. 13, flodesschema for tillstandsgiv-
ning.

8 EBPS-planen, s. 15 f., tabeller 1-2.

8 EBPS-planen, s. 24, p. 8.

89 33 U.S.C § 1342(b)(3) kréver att alla delstatliga till-
stdndsprogram ska forsakra att allménheten ges infor-
mation om tillstindsansdkningar och ges majlighet till
férhandling i proceduren.

% Se Coplan, a.a., s. 32 f.

°1 EPA, NPDES Permit Backlog Reduction — Fact Sheet,
s. 2.
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administrativt forlangda tillstand har fa incita-
ment att i tid svara pa provningsmyndighetens

fragor.*?

4. Likheter och skillnader

Den mest betydande skillnaden mellan Sveri-
ges och USA:s regleringar ar den lagtekniska
utgangspunkten avseende tidsbegransningar. I
USA ér den att tidsbegransa tillstand genom not
to exceed-skrivningar, medan utgangspunkten
i Sverige ar att en mojlighet till tidsbegransning
ges. I USA har EPA utfardat riktlinjer for nar
tillstdnd bor ges for kortare tid an den maximalt
angivna. I forarbetena till MB anges — utan séar-
skild precision — att tidsbegransningar bor kom-
ma i frdga nar det finns ett behov och nar det ar
lampligt att sa sker.”® Dessa behovs- och lamp-
lighetsfragor har kommit att behandlas i en-
skilda tillstandsprovningar for verksamheter av
vitt skilda slag. Andrade miljoférhallanden som
grund for att tidsbegrénsa tillstand har framst
kommit att anvdndas som argument i Sverige,
bl.a. av NV i Preemraff-malet. | USA ar naturens
foranderlighet ett grundlaggande skal for deras
huvudprincip att tidsbegransa tillstand. For att
understryka betydelsen av naturens forander-
lighet innehaller dessutom EPA:s handbok om
tillstdindsprévning uppmaningar harom. Nagon
direkt motsvarighet saknas i t.ex. NV:s handbok
for tillstandsprovning och anmalan avseende
miljofarlig verksamhet.”* En fordel med tidsbe-
gransningar, som uppmarksammats i USA, ar
att en aterkommande granskning skyddar mot
fel eller forbiseenden vid tillstdndsprovningen.
Det vore positivt om dven provningsmyndighe-

terna i Sverige inte skulle behova forutse eller

92 Industrial Economics Cambridge, a.a., ES-4.

% Avsnitt 2.1 och prop. 1997/98:45 1 s. 480 f.

% NV, Handbok 2003:5. L&t vara att handboken innehal-
ler innebdrden av miljokonsekvensbeskrivningar och
frdgor som beaktas vid tillstdandsprovningen vilka beror
framtida klimatforandringar.
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uppmarksamma alla relevanta omstandigheter
under den forsta tillstandsprovningen.*
Overvigandena som ligger till grund for
inforandet av MB 16:2 och USA:s tillstandstra-
dition verkar delvis 6verlappa. Landerna synes
vara eniga om att aterkommande omprovningar
leder till battre 6verensstaimmelse med radande
miljomassiga och tekniska forhallanden. I bagge
lander ges dessutom mdjligheter till att dandra
tillstdnd redan innan tiden for detta 16pt ut, ex-
empelvis for att tillstdndet ska reflektera en ny
miljosituation. I Sverige ligger det principiella
ansvaret for dessa andamal pa myndigheterna,
medan ansvaret ligger pa verksamhetsutovaren
sjdlv i USA. Ansvarsfordelningen ar troligtvis en
starkt bidragande faktor till resursbristen i Sve-
rige, dd mangden mojliga omprovningar inte
star i proportion till mangden tillstand som gal-
ler tillsvidare.”® Det kan i upplysande syfte nim-
nas att av de 9 787 drenden som inkom till NV ar
2018 kunde ungefar en tiondel behandlas.”” Vi-
dare har kammarkollegiet inte deltagit i fler an
20 ansoknings- eller omprovningsmal under ar
2019.% Som har framgatt av utredningen och for-
seningarna i tillstindsproceduren synes emeller-
tid en resursbrist rada dven i USA savitt galler
behandlingen av fornyelseansokningar, trots att
ansvarsfordelningen dér dr den omvanda. En av
anledningarna till detta var en brist pa samarbe-
te fran verksamheter som innehar administrativt
forlangda tillstand efter att ha lamnat in forny-
elseansokan. I Sverige ska verksamhetsutovaren
enligt MB 22:2 a tillhandahalla den utredning
som behdvs for att en omprovning eller aterkal-
lelse av tillstdindet ska kunna ske. Detta under-
lattar forstas for de svenska myndigheterna att
driva omprovningsmal. For detta andamal kan

verksamhetsutovaren forelaggas vid vite av

% Se Ds 2018:38 s. 157.

% Jfr NV, Tillsynsnytt 2016:4.

97 NV, Arsredovisning, 2018, s. 77.

% Kammarkollegiet, Arsredovisning, 2019, s. 40.



David Bornudd: Anvandningen av tidsbegransade tillstand i Sverige och i USA

MMD. Majligen saknar provningsmyndighe-
terna i USA motsvarande befogenheter for att se
till att tillstindshavarna fortlopande samarbetar,
nagot som skulle kravas for att den nu aktuella
ansvarsfordelningen ska fylla sin fulla funktion.
Langden pa tidsbegransningarna i svensk
ratt — ofta 10-30 ar® — ar nagot blygsam i for-
hallande till den typiska femdrsbegransningen
i USA. Tillstdandss6kandens intresse av trygg-
het beaktas i saval USA som Sverige. Langden
pa tidsbegransningarna tyder emellertid pa att
USA, i kontrast till Sverige, later intresset av
aterkommande tillstdindsomprévningar sta fore
trygghetsintresset. En sddan avvagning ar objek-
tivt sett logisk — méanniskan far helt enkelt anpas-
sa sig efter naturen som i stort sett bara reagerar
pa vad den utsatts for. Intresset av aterkomman-
de omprévningar later sig dock inte forverkligas
om inte omprovningar rent faktiskt utfors i tid,
nagot som i praktiken visat sig vara en utmaning
i USA. Intresset av aterkommande tillstindsom-
provningar gar dessutom gradvis forlorat i takt
med att lattnader infors i fornyelseproceduren,
sa som dr fallet i delstaten New York. Detta beror
pa att intresset av aterkommande tillstandsom-
provningar ar 6verlappande med den materiella
tillstdndsférnyelsens andamal — att astadkomma
overensstammelse med nutida forhallanden.
Det dr vidare anmarkningsvart att till-
standstiden for karnkraftverken dr mycket lang
i jamforelse med tillstdndstiden for ovriga verk-
samhetstyper i USA.!® T detta avseende verkar
USA alltsa ha en mer foretagarvanlig install-
ning, trots stigande havsnivaer. Majligen beror
detta pa att kdrnkraft utgor en vasentlig sam-
hallsfunktion for USA — el fran kdarnkraft utgor

% Seiavsnitt 2.1 angivna réttsfall och a.prop. I's. 344.

100 Eor svenskt vidkommande géller 7 § lag (1984:3) om
kdrnteknisk verksamhet — tillstand enligt denna lag kan
begrénsas till att gdlla viss tid. Se dven prop. 1983/84:60
s. 60.
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en femtedel av landets elforsorjning.’”! Vind-
kraftverk star for en ungefar lika stor del av den
svenska elforsorjningen.’® Tillstand till vind-
kraftverk ska typiskt sett tidsbegréansas, trots att
utgadngspunkten i Sverige dr den omvanda. Det
kan knappast hdvdas att elproduktion inte utgor
en for Sverige vasentlig samhallsfunktion enbart
for att tillstdnden till vindkraftverk alltid tidsbe-
gransas. Skillnaden i denna del kan tankas bero
pa att driften av ett enskilt karnkraftverk helt en-
kelt kraver storre forutsebarhet an for driften av
ett enskilt vindkraftverk.!® Denna tanke rimmar
val med Landvetter-malet dar det inte ansags
lampligt att tidsbegréansa tillstandet till en stor
verksamhet som ocksa utgor en viktig samhalls-
funktion.!™

Det faktum att tillstdnd till verksamheter
alltid tidsbegransas i USA har inte gett upphov
till mycket diskussion.'® Inte heller har jag un-
der min utredning funnit ndgon diskussion av-
seende att tillstandstiden i USA skulle vara for
kort. En sadan diskussion skulle kunna ge viss
legitimitet till de i Sverige framférda nackdelar-
na om tidsbegransningar i fraga om otrygghet
och oforutsebarhet. Majligen beror avsaknaden
av diskussion pa att riktlinjerna for tillstands-
fornyelse i USA dr sa pass robusta att det i sin
tur undanrojer osakerhet for tillstandshavaren.
For vissa tillstdnd galler i USA en stark rattspre-

sumtion for tillstindsférnyelse.'® Aven utan en

101 United States Energy Information Administration
Statistics, U.S. nuclear industry, 2020 (senast uppdaterad
2020-04-15).

102 Statistiska Centralbyran, Elférsorjning, 2020 (senast
uppdaterad 2020-08-10).

103 T 3t vara att tillstandsprovningar f6r vindkraft myck-
et sillan avser enskilda vindkraftverk, utan istallet
mycket stora vindkraftsparker vilka kan omfatta 50-150
vindkraftverk.

104 MOD mal nr M 5962-15 (2016-04-28).

105 E-post fran Professor Daniel Farber, University of Ca-
lifornia, Berkeley, 2020-03-23.

196 47 U.S.C. § 307(a), Chicago Federation of Labor v. FRC,
41 F.2d 422 (D.C. Cir. 1930) och Journal Co. v. FRC, 48
F.2d 461, 463 (D.C. Cir. 1931).
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sadan presumtion ar det tankbart att tillstands-
havare mer eller mindre kan rdkna med att fa
sina tillstand férnyade om de foljer ansoknings-
proceduren. Till exempel kan en administrativ
forlangning av tillstdnd betraktas som en infor-
mell fornyelse av detsamma, sdrskilt da prov-
ningsmyndigheten ar synnerligen forsenad i
sin behandling av fornyelseansokan. Under alla
omstandigheter synes de flesta tillstindshavare
kunna rdakna med fornyat tillstdnd i delstaten
New York och mdjligen dven i andra delstater,
aven om fornyelseproceduren da ar vésentligen
forenklad. Det finns emellertid anledning att
stélla sig skeptisk till en sddan ordning. En allt-
for forenklad fornyelseansokan riskerar urholka
de skal som bar upp méjligheten att 6ver huvud
taget tidsbegransa tillstdnd — att stdlla verksam-
heten mot moderna miljokrav och ny teknologi.

Vidare har behovet av forenklade ansok-
ningsprocedurer i USA motiverats av den bris-
tande hanteringen av fornyelseansokningar. I
sin tur kan det frdgas om det da finns nagon ba-
rande poang i att ha s pass korta tillstandstider,
vilket naturligtvis stéller motsvarande tidsmas-
siga krav pa hanteringen av fornyelseansokning-
ar. Mojligen ar den bristande hanteringen framst
begransad till enskilda delstater. Mot detta talar
det faktum att EPA har gjort anstrangningar for
att, pa nationell niva, komma till ratta med for-
seningar i fornyelseansokningarna. De adminis-
trativt forlangda tillstdnden kan i praktiken fort-
satta gdlla manga ar efter tillstandstidens utgang
utan materiell prévning. For miljons vidkom-
mande ar deti detta lage knappast en forbattring
att forminska fornyelseproceduren till en admi-
nistrativ sddan — den materiella provningen ute-
blir alltjamt. Bade administrativa forlangningar
och administrativa fornyelser riskerar saledes att
leda till samma oldmpliga miljopaverkan som
foresprakare av tidsbegransningar lyfter fram i

den svenska debatten.
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Det kan visserligen tankas att Sverige over-
skattar osdkerhetsriskerna forknippade med
tidsbegransade tillstand. Mot detta kan anforas
att osdkerhetsargument av naturliga skal ges
storre tyngd nar det saknas tydliga riktlinjer for
hur, nér och varfor tidsbegransningar blir aktu-
ella. Under alla omstandigheter skulle en and-
ring av utgangspunkten i MB 16:2 forutsatta just
tydliga riktlinjer for fornyelseproceduren. Det dr
dessutom inte uteslutet — utan kanske snarare
sannolikt — att fornyelseproceduren i Sverige ar
mer omfattande och resurskrdvande dan motsva-
rande procedur i USA, i varje fall nar den ameri-

kanska proceduren dr administrativ.!"”

5. Avslutande diskussion

Det finns vissa gemensamma berdringspunkter
mellan USA:s och Sveriges tillstandsregleringar,
exempelvis i frdga om omprovning och grunder
for detta. Vidare kan flera lardomar urskonjas i
USA:s tillampning av tidsbegransade tillstand.
Pa ett allmant plan kan konstateras att den ame-
rikanska regleringen ger battre forutsattningar
att hantera miljoforandringar. Detta beror framst
pa att tillstdnden i USA granskas férhéallandevis
ofta och att EPA inte behover dgna sig at att 16-
pande initiera omprovningar. EPA kan under
denna aterkommande granskning beakta ny in-
formation om arter, habitat, klimatférandringar
och teknik. En sddan granskning forutsatter gi-
vetvis erforderliga resurser, ndgot som i prakti-
ken visat sig ge upphov till problem i USA.

Ett tungt barande argument for tidsbegran-
sade tillstand ar att det leder till automatiska
omprovningar pa initiativ av tillstindshavaren.
I praktiken rader bristande omprovningskapaci-
tet i Sverige, medan EPA och 6vriga provnings-

myndigheter inte hinner med antalet fornyelse-

107 Se a.prop. I s. 480 avseende omfattningen av den f6r-
nyade provningen. Ett exempel pa prévningens omfatt-
ning gér att finna i MOD 2017:22.
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ansOkningar pa andra sidan Atlanten. En sorts
mellanvég ar under alla férhallanden onskvard
for att astadkomma balans mellan & ena sidan
miljomassiga intressen och a andra sidan entre-
prendriell trygghet.

Ett alternativ ar att gora fornyelseprocedu-
ren nagot forenklad, likt delstaten New York.
Nasta fraga blir forstas hur forenklad fornyelse-
proceduren kan goras, utan att for den sakens
skull gora ett for stort avkall pa de intressen som
tillstandsinstitutet och MB avser skydda. Vid
proceduren for miljokonsekvensbeskrivningar i
Sverige sker initialt en avgransning och fokuse-
ring av dess innehall, nagot som leder till att om-
standigheter som saknar relevans tas bort fran
utredningen.!® En dylik metod skulle kunna
anvandas for att forenkla fornyelseproceduren
for omprovning av tidsbegransade tillstand och
villkor. En utforlig behandling av denna fraga
gar emellertid nagot utanfor ramarna for en arti-
kel av detta omfang. Det far daremot anses vara
en otillfredsstillande 16sning att forminska for-
nyelseproceduren till en administrativ sddan.

Ytterligare ett alternativ &r att istéllet rikta
fokus mot tillstdndstiden for tidsbegransade till-
stand. Det ar fullt tankbart att EPA:s forseningar
i viss man kan hanforas till de anmarkningsvart
korta tillstandstiderna, dven om denna anled-
ning inte direkt framgatt av utredningen. Ett
intressant och narliggande exempel i detta sam-
manhang ar Island som tidsbegransar alla sina
tillstand till den nagot ldngre perioden om 16

ar.'® En relaterad fraga dr om det 6ver huvud ta-

108 Denna procedur kallas f6r scoping, se t.ex. MB 6:10-
12, 6:29 och 6:35-37.

109 Detta dr inte reglerat i isldndsk lag utan foljer av
praxis, se bilaga 3 till NV, Forum for dialog om miljo-
balken, Tema: Omprévning och tidsbegransning av
tillstdnd enligt 9 kap., 2017. Det klart vanligaste bland
europeiska lander synes vara att tidsbegransa alla mil-
jotillstdnd, se Organisation for Economic Cooperation
and Development (OECD), Integrated Environmental
Permitting Guidelines for EECCA Countries, 2005, s. 22.
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get ar lampligt att pa forhand ange ett tidsspann
som skulle vara tillampligt for alla verksamhets-
typer. Detta beror pa att olika verksamhetstyper
uppvisar olika trygghetsbehov och likafullt va-
rierande miljorisker. Det bor dessutom noteras
att en for lang tillstandstid skulle ga stick i stav
med intresset av aterkommande omprovningar,
medan en for kort tillstandstid skulle, som vi
har lart oss av USA, riskera vara ohallbar for
provningsmyndigheterna. En tanke vore att be-
stimma de olika tillstdndstiderna i enlighet med
MPE:s tillstandsplikter A-B'!? eller att gora en
annu storre uppdelning bland tillstandspliktiga
verksamheter som pa ett traffsakert satt speglar
miljorisk och trygghetsbehov.!!!

Ett tredje alternativ ar att, enligt amerikansk
modell, inféra en presumtion for tillstandsfor-
nyelse som endast kan brytas om det ar up-
penbart olampligt att fornyat tillstand ges. Ater
igen uppstar da betankligheter i termer av att
kompromissa for mycket till nackdel fér MB:s
skyddsintressen.

Vidare gar det forstas att tanka sig en kom-
bination av de olika alternativen, sa som att for-
ena en pa forhand lampligt bestamd tillstands-
tid med en nagot avgransad fornyelseprocedur.
Andamalet med detta avsnitt har inte varit att
ta stallning till ett alternativ, utan snarare bidra
med ett avstamp till en storre diskussion om
hur institutet for tidsbegransade tillstand skulle
kunna se ut. Det ska tillaggas att Sverige — skulle
en forandring bli aktuell — naturligtvis inte borde
kopiera systemet i USA, utan istallet utforma det
utifran svenska forhallanden och erfarenheter.

I Sverige har genomslaget for tidsbegran-
sade tillstand varit daligt, sdrskilt mot bak-
grund av lagstiftarens ambitioner. Troligtvis
beror detta pa att forutsattningarna i motiven ar

alldeles for sndvt angivna — inte minst for sma

110 Se MPF 1:6.
11 Jfr Ds 2018:38 s. 157.
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verksamheter.!? Resultatet har kommit att bli en
osammanhdngande praxis, med undantag for
vindkraftverk,'® ddr det saknas enhetliga prak-
tiska utgangspunkter for bedomningen. Prov-
ningsmyndigheterna ar istallet forpassade att
argumentera utifran osdkerhet i kunskapsléget,
effektivitet och intresseavvagningar i storsta all-
ménhet.!'"* Vagen till ett tidsbegransat tillstand
ar emellertid en uppforsbacke nar huvudregeln
ar den motsatta.

Diskussionen om tidsbegransade tillstand
ar i princip framatsyftande. En fraga ar hur Sve-
rige kan komma till ratta med de tillstand som
idag baserats pa mycket gamla forhallanden.
Ett sétt ar det som avses i den nationella planen
for omprovning av vissa vattenverksamheter,
enligt vilken berorda tillstdindshavare sjdlva
ska ansoka om omprovning. Tillvagagangssat-
tet paminner om det som skulle ha varit fallet
om tillstdindshavarna hade haft tidsbegransade
tillstand. Enligt forslaget ska den sista ansokan
lamnas in ar 2037.1'5 Det ar da tankbart att de
tillstand som omprovades under 2020-talet re-
dan blivit omoderna. For att undvika ytterligare
ett lage i framtiden med tusentals omoderna till-
stand vore det lampligt att, med USA som fore-
bild, utvidga mdojligheterna till att omprova till-
standet i sin helhet. Vid en omprovning blir det
da majligt att helt tidsbegransa tillstdnden och
salunda forebygga den omprovningsakrobatik
som den nationella planen resulterar i idag.''®

Initiativansvaret for omprovningen flyttas da

112 A prop. I s. 481 och Darpd, Ritt tillstand for miljon,
2010, s. 154 f.

13 Avsnitt 2.1; MOD mal nr M 9473-13 (2014-08-27).

114 Jfr Darpo, Ett evigt tillstand, 2015, s. 5.

115 HaV m.fl, a.a., s. 10.

116 Aven andra rittsliga tekniker kan vara aktuella for
att tillmotesgd uppdaterade teknikkrav. Se t.ex. om re-
geringens foreskriftsratt i MB 9:5 och 11:9 ¢ och prop.
2004/05:129 s. 65 om obligatoriska tidsbegransningar for
andringstillstand.

till tillstandshavaren utan att det for den sakens
skull har kravts en nationell atgardsplan.

Om malet &r att samtliga tillstand ska vara
moderna star de svenska myndigheterna infor
en omfattande arbetsbelastning. Lagstiftaren har
onekligen Overskattat myndigheternas kapacitet
att omprova tillstand i en tillfredsstallande takt.
Det ar dven sannolikt att lagstiftaren underskat-
tat teknikens snabba framvaxt och verksamhe-
ters inverkan pa miljon — sarskilt for de manga
sma anldggningarna, vars sammantagna miljo-
paverkan dr stor. Konsekvenserna over tid ar
dock narmast omdjliga att overblicka pa ett
tillfredsstallande satt. Det ar darfor, for miljons
vidkommande, olyckligt att utgangspunkten ar
det osdkra fore det sdkra — att utfarda tillstand
tillsvidare.

A ena sidan kan en dndring av utgangs-
punkten i MB 16:2 minska tillstdndssystemets
langsiktighet och forutsebarhet. A andra sidan
talar intresset av aterkommande omproévningar
och starka miljoskal for att oftare, om inte all-
tid, anvanda tidsbegransningar. Riskerna med
att dndra utgangspunkten till att tidsbegrénsa
tillstdand bor under alla omstandigheter inte
overdrivas. Det framstar som klart motiverat att
Sverige framover later sig inspireras av USA och
skapar battre forutsattningar for anvandandet

av tidsbegransningar.
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Ekologiska kompensationspooler — jamforelser och forslag

Henrik Josefsson™

Sammanfattning

I Sverige och andra lander finns ett 6kande intresse
for att kompensera for de forluster av biologisk
mangfald, ekologiska funktioner och ekosystem-
tjanster som uppkommer dd mark tas i ansprak
for olika typer av exploatering och atgarder som
forandrar naturmiljon — s& kallad ekologisk kom-
pensation. For att underldtta genomforandet av
ekologisk kompensation finns det i bland annat
Tyskland och USA kompensationspoler. En kom-
pensationspool dr en formedlare av kompensa-
tionsatgarder och kan utféra exempelvis restaure-
ringsatgérder, samt ansvara for langsiktig skotsel
av sadana marker. Poolen kan pa sa sétt erbjuda
aktorer i behov av kompensatgarder omrdden dar
de kan investera i biologiska varden och pa sa satt
sakerstalla att de inte medfor ndgon nettoforlust av
biologisk mangfald. I sitt betankande diskuterade
utredningen om ekologisk kompensation kompen-
sationspooler som ett sétt att forsoka hantera de
svarigheter som kringgardar instrumentet, bland
annat bristande tillgang till lamplig kompensa-
tionsmark. Med grund i litteraturen och i huvud-
sak de tyska och amerikanska rattssystemen disku-
teras i artikeln viktiga delar som en framtida kom-
pensationspoolsreglering i Sverige skulle kunna

innehalla.

1. Inledning

I Sverige och andra lander finns ett 6kande in-
tresse for att kompensera for de forluster av
biologisk mangfald, ekologiska funktioner och
ekosystemtjdnster som uppkommer dd mark
tas i ansprak for olika typer av exploatering

och atgarder som forandrar naturmiljon — sa
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kallad ekologisk kompensation.! Intresset hér-
ror inte bara ur insikten att manskligheten ge-
nomfdr en massutrotning av biodiversitet utan
‘uppvaknandet’ kommer ocksa ur vetskapen att
biologisk mangfald utgor ryggraden for eko-
systemtjdnster som samhallet dr beroende av,
sasom rekreation, vattenreglering, pollinering
etc. Om inget gors kommer dessa tjanster att
sannolikt fortsdtta degraderas. For att undvika
nettoforluster av biologisk méangfald forsoker
bland annat kommuner? och foretag® genomfora
ekologisk kompensation pa eget initiativ eller pa
grund av villkor for tillstdnd enligt miljobalken.
Det dr i detta sammanhang som fradgan om eko-
logiska kompensationspooler kommer in i dis-
kussionen. En kompensationspool ar en formed-

lare av kompensationsatgarder och kan utfora

* Forskare i miljoratt, Juridiska Fakulteten, Uppsala uni-
versitet.

1 SOU 2017:34, "Ekologisk Kompensation - atgarder
for att motverka nettoférluster av biologisk mangfald
och ekosystemtjanster, samtidigt som behovet av mark-
exploatering tillgodoses’; Wolfgang Wende m.fl., “Bio-
diversity Offsets: European Perspectives on No Net Loss
of Biodiversity and Ecosystem Services” (Springer 2018);
ES Brondizio m.fl., ‘Global Assessment Report on Bio-
diversity and Ecosystem Services of the Intergovern-
mental Science-Policy Platform on Biodiversity and Eco-
system Services’ [2019] IPBES Secretariat.

2 Se exempelvis: Goteborgs kommun: https://goteborg.
se/wps/portal/start/byggande--lantmateri-och-planar-
bete/kommunens-planarbete/verktyg-for-stadsplane-
ring-2/miljo-och-klimat-i-stadsplaneringen/kompensat
ionsatgarder?uri=gbgink%3Agbg.page.1d060bfd-fab8-
408f-880e-2758fb3bee32 (2021-02-11).

3 Mest kidnda exemplen dr Botniabanan, LKAB:s kom-
pensation vid Mertainen och Bolidens kompensation vid
Aitik.
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exempelvis restaureringsatgarder, samt ansvara
for langsiktig skotsel av sadana marker.* Poolen
kan pa sa sdtt erbjuda aktorer i behov av kom-
pensatgarder omraden dar de kan investera i
biologiska varden och pa sa satt sakerstalla att
de inte medfor nagon nettoforlust av biologisk
mangfald. Tanken ar att kompensationspoolen
ska underlédtta genomférandet av kompensa-
tionsatgarder. I svensk ratt finns det mojlighet
att stdlla krav pa kompensationsatgarder vid
exempelvis tillstdndsprovning enligt miljobal-
ken® (MB) men i dagslaget finns inga kompensa-
tionspooler.® Krav pa ekologisk kompensation,
till skillnad frdn monetar sddan, avser att flytta
ansvaret for biodiversitetsforluster till de som ar
ansvariga och kréava atgarder som upphaver for-
lusten i linje med principen om att ”férorenaren
betalar”.

Moijligheten att enligt miljobalken (MB)
krava kompensationsatgarder har funnits sedan
miljobalkens tillkomst.” Trots att Gver tjugo ar
har forflutit finns det fortfarande manga frage-
tecken kring hur ekologisk kompensation ska
utvecklas till att bli ett viktigt verktyg i kampen
mot biodiversitetsforluster i Sverige.® Bland an-
nat finns det svarigheter att finna omraden som
ar lampliga som kompensationsmark, avseende
bland annat naturvarden och intresserade mark-
dgare, samt fa nuvarande tillsynstillstandssys-
tem att sdkerstdlla att malet med atgarden upp-
nas.’ For att hantera dessa utmaningar foreslog
utredningen om ekologisk kompensation (SOU
2017:34) att kompensationspooler skulle testas

genom en forsoksverksamhet som i huvudsak

4 50U 2017:34 (n 1) 27.

5> 16 kap. 9 § MB.

¢ Se ocksa Kristjan Laas, ‘Ekologisk kompensation och
biologisk mangfald. om behovet av rattslig utveckling
och forsiktighet’ 2016 Nordisk Miljorattslig Tidskrift.

7 Se Prop. 1997/98:45, s. 314-315, 845-846.

8 Naturvardsverket, Handbok 2016:1. ”Ekologisk Kom-
pensation” (2016).

9 SOU 2017:34 (n 1) 307, 483.
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skulle fungera som en formedling av kompen-
sationsomraden.!? Utredningen anséag att poo-
lerna skulle kunna bidra till forbattrad och mer
kostnadseffektiv ekologisk kompensation.!!
Stallningstagandet baseras pa argumentationen
att kompensationspooler skulle gora det lattare
att finna kompensationsmark och erbjuda ett
kontrollsystem for uppfoljning samt vid behov
genomfora ytterligare atgarder om det uppstar
underskott.”> Tanken med forsoksverksamhe-
ten var att det skulle bli tydligare hur kompen-
sationspooler skulle kunna fungera i en svensk
kontext.!® Forslaget har tidigare lyfts fram av an-
dra aktorer.* Utredningen hade inte mandat att
lagga fram nagra forfattningsforslag kring kom-
pensationspooler.!®

Utredningens forslag om kompensations-
pooler baseras pa etablerade system i lander sa-
som Tyskland och USA. Systemen i bada lander-
na syftar till att pooler ska erbjuder exploattrer
att kopa andelar (eller krediter) i poolerna och pa
sa satt kompensera for forluster av naturvarden
som exempelvis en plan eller verksamhet med-
for. Problemet med idén om en svensk forsoks-
verksamhet ar att litteraturen ar valdigt sam-
stimmig om att fungerande kompensationspoo-
ler vilar pa tva grundlaggande forutsattningar:
ett rattsligt regelverk och utpekade myndigheter

for tillsyn och tillstandsprovning.!® I och med att

10 Thid. 147-148, 306.

1 Tbid. 148.

12 Tbid.

13 Tbid. 160.

14 Anders Enetjarn m.fl., "Environmental Compensation:
Key Conditions for Increased and Cost Effective Appli-
cation” (Nordic Council of Ministers 2015) 129.

15 SOU 2017:34 (n 1) 154-155.

16 ICF GHK Consultancy, ‘Exploring Potential Demand
for and Supply of Habitat Banking in the EU and App-
ropriate Design Elements for a Habitat Banking Sche-
me’ [2013] Final report submitted to DG Environment;
Géraldine Froger, Sophie Ménard och Philippe Méral,
"Towards a Comparative and Critical Analysis of Biodi-
versity Banks’ (2015) 15 Ecosystem Services 152; Renaud
Lapeyre, Géraldine Froger och Marie Hrabanski, ‘Bio-
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Sverige saknar regelverk och utpekade myndig-
heter finns det risk att forsoksverksamheten inte
kommer att ge det utvarderingsunderlag som
utredningen tankte sig.

Utredningen hade atskilliga generella for-
slag over hur det svenska regelverket om eko-
logisk kompensation bor utvecklas men berorde
endast kort hur kompensationspooler skulle
regleras. Litteraturgenomgangen som artikeln
bygger pa pekar tydligt ut att kompensations-
pooler ar en verksamhet som behover regleras,
tillsynas och tillstindsprovas.'” Fragan ar da
vilka forutsattningar och svagheter som finns i
det svenska rittssystemet i jamforelse med eta-
blerade rittssystem avseende regler for tillsyn
och tillstandsprovning for ekologisk kompen-
sation. I och med att utredningen sarskilt pekar
ut Tyskland, men &dven i viss mening USA, som
rattsliga foregangare kommer jamforelsen i hu-
vudsak att fokusera pa dessa tva landers ratts-
liga upplagg.'® Analysen har fokuserat pa det
rattsliga regelverkets utformning och vilka kri-
terier/krav som en kompensationspool behover
efterleva for att fa verka i dessa tva lander. Med
utgangspunkt i dessa kriterier/krav har sedan
svensk ratt analyserats avseende forutsattningar
att inforliva kdrnelementen fran det tyska och
amerikanska systemen.

Dispositionen ar sadan att forst sammanfat-
tas utredningens forslag, sedan beskrivs olika
utlandska rattsliga upplagg kring tillstand och

tillsyn av kompensationspooler, sedan disku-

diversity Offsets as Market-Based Instruments for Eco-
system Services? From Discourses to Practices’ (2015) 15
Ecosystem Services 125; OECD, Biodiversity Offsets: Effec-
tive Design and Implementation (2016); Wende m.fl. (n 1);
Marie Grimm och Johann Koppel, ‘Biodiversity Offset
Program Design and Implementation” (2019) 11 Sustain-
ability 6903.

17 GHK Consultancy (n 17); Froger, Ménard och Méral
(n 17); Lapeyre, Froger och Hrabanski (n 17); OECD
(n17); Wende m.fl. (n 1); Grimm och Koéppel (n 16).

18 SOU 2017:34 (n 1) exempelvis 315.
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teras det svenska systemets forutsattningar och

brister.

2. Utredningens forslag
Utredningen om ekologisk kompensation skis-
sade alltsa pa en forsoksverksamhet for en kom-
pensationspool, vilken i huvudsak skulle funge-
ra som en formedling for ett avgransat geogra-
fiskt omrade. Tanken var att markdgare (inklu-
sive exempelvis kommuner och statliga foretag)
anmaler sig till poolen genom en beskrivning
av ett potentiellt kompensationsomrade samt
atgarder som skulle forbattra omradets biologis-
ka/ekologiska kvaliteter.” Poolens uppgift ar att
vardera och kategorisera intresseanmalningarna
samt aktivt uppsoka potentiella leverantorer.
Kompensationspoolsforslaget som utredningen
arbetade fram skulle alltsa i huvudsak syfta till
att etablera en organisation som tillhandahaller
mark och ansvarar for atgarder och skotsel dvs.
maluppfyllelse.*® Utredningen férordade sam-
ordning av omraden och/eller markagare for att
skapa storre sammanhangande kompensations-
omraden som kan resultera i synergieffekter
mellan kompensationsatgarder och pa sa satt ge
upphov till storre naturvardsnytta.?! Aven om
utredningens huvudforslag var en formedlings-
pool uteslot den inte ett system med direkta kop
och forsadljning mellan markégare och exploa-
tor.?2

Utredningen motiverar sitt positiva stall-
ningstagande till kompensationspooler med att
de beddms ha forutsattningar att 6ka utbudet av
kompensationsmark i och med att det uppstar
ekonomiska incitament for markagare att upp-
lata sin mark.” Dessutom ansag utredningen

att ratt organiserat skulle poolerna kunna kva-

19 Ibid. 306-307.
20 Ibid. 150.
21 Ibid. 152.
22 Tbid. 147.
2 Ibid. 152.
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litetssdkra atgardernas genomforande och upp-
ratthallande.* Om poolerna etableras innan ett
kompensationsbehov uppstar skulle de ocksa
kunna erbjuda exempelvis en miljofarlig verk-
samhet mojligheten att utan drdjsmal investera i
en kompensation och pa sa satt undanréja denna
fraga tidigt i tillstandsprocessen.?® Ett fullstan-
digt 6verlatande av det rattsliga ansvaret skulle
inte ske utan poolen skulle ansvara for kompen-
sation pa uppdrag av exploatoren.?

P& punkten huruvida det skulle finnas kri-
terier for upprattandet av kompensationspooler
var utredningen inte sa tydlig med utan 6pp-
nade for en forvaltare som exempelvis genom
avtal med en eller fler markdgare byggde upp
ett kompensationsomrade.”” Oavsett forvaltare,
sag utredningen att poolen skulle vara en egen
juridisk person med nira eller utan koppling till
kommun eller lansstyrelse.?® For en eventuell
kommunal kompensationspool sag utredningen
olika organisatoriska alternativ sdsom ett kom-
munalt bolag eller vid en sammanslutning av
markégare i form av en stiftelse.”” Utredningens
tanke var att forsoksverksamheten skulle paga
under fem ar och att Naturvardsverket skulle
ansvara for utvéardering.>

Utredningen stéllde sig alltsa generellt po-
sitiv till kompensationspooler. Den lyfte ocksa
mojliga nackdelar sdsom 6kad byrakrati, ute-
blivna samordningsvinster, ekonomiska pro-

blem, att en tvadelad provning® undermineras,

2 Tbid.

% Tbid.

% Tbid. 161, 310.

77 Ibid. 149.

28 Ibid. 151.

» Tbid.

30 Tbid. 303.

31 En tvadelad provning innebaér att forst avgors om en
verksamhet eller atgard ar tillatlig. Darefter bedoms vil-
ka kompensationsatgarder som bor vidtas. For problem
och kritik avseende detta se: Henrik Josefsson, "Ekolo-
gisk kompensation och ramvattendirektivet’ i Jan Darpo,
Maria Pettersson och Charlotta Zetterberg (red.), Miljo-
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att kompensationsmalet ”lika for lika”3? inte ef-
terlevs, att det skapas monopol eller oligopol och
att verksamhetsutovare tar ett mindre ansvar.
For att motverka dessa mojliga risker ansag ut-
redningen att poolen med fordel knéts till en
myndighet eller kommun, att det upprattas en
tillsynsorganisation och utvecklas applicerbara
skyddsformer och avtalslosningar som sdker-
staller ett langsiktigt forvaltningsuppdrag.® Hur
skyddet och avtalen skulle utformas och férhalla
sig till gallande ratt kring servitut, nyttjanderatt,
naturvardsavtal, nuvarande skyddsformer, etc.,

var utredningen inte sarskilt tydlig med.

3. Kompensationspooler i andra linder

Utredningen anser att ett framtida kompensa-
tionspoolssystem i Sverige bor inspireras av
det tyska systemet.?® Trots utredningens analys
finns det dven skal att studera det amerikanska
systemet i och med att det, tillsammans med det
tyska, ofta lyfts fram i den internationella lit-
teraturen.® Forutom dessa tva lander finns det
litteratur om andra landers forsok att initiera ett
kompensationspoolssystem och nagra EU-lan-

der beskrivs i korthet.?”

rétten och den forhandlingsovilliga naturen. Viinbok till Gab-
riel Michanek (Iustus 2019).

%2 Malsiattningen syftar till att sa langt det gar sakerstalla
likvardighet mellan skadorna fran ett projekt och kom-
pensationsatgardernas ekologiska mal, se: Bruce A Mc-
Kenney och Joseph M Kiesecker, "Policy Development
for Biodiversity Offsets: A Review of Offset Frameworks’
(2009) 45 Environmental Management 165.

% SOU 2017:34 (n 1) 153, 307-308.

3 Ibid. 155.

% Ibid. 315.

% GHK Consultancy (n 17); Froger, Ménard och Méral
(n 17); OECD (n 17); Wende m.fl. (n 1); Lapeyre, Froger
och Hrabanski (n 17); Niak Sian Koh, Thomas Hahn och
Wiebren | Boonstra, "How Much of a Market Is Involved
in a Biodiversity Offset? A Typology of Biodiversity Off-
set Policies” (2019) 232 Journal of Environmental Mana-
gement 679; Grimm och K&ppel (n 16).

%7 Wende m.fl. (n 1).
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3.1 Tyskland
I Tyskland finns sedan 1976 federal lagstift-
ning som tillater kompensationspooler. Syftet
med lagstiftningen var att komplettera natur-
skyddslagstiftning som i huvudsak fokuserade
pa skydd av omraden.*® Kompensationslagstift-
ningen kravde att det fanns ett starkt funktio-
nellt, rumsligt och tidsmassigt samband mellan
skadan och kompensationen, nagot som med-
forde en begransad mangd kompensationspro-
jekt. Regelverket reformerades 1998 och 2002 i
syfte att latta pa dessa tre begransande faktorer
och pa sa satt utveckla kompensationsvasendet.
En viktig fordandring var att det blev lattare att
uppritta storre sammanhallna kompensations-
omraden och att externa parter kan etablera
kompensationspooler.*

Pa federal niva aterfinns de tyska reglerna
i Bau- und Raumordnungsgesetz, Gesetz liber
Naturschutz und Landschaftspflege (BNatSchG)
och Baugesetzbuch (BauGB). Det dr huvud-
sakligen i BNatSchG som vi finner kompensa-
tionsreglerna for projekt och i BauGB aterfinns
kompensationsregler fér kommunala planer.
Forhéllandet mellan dessa tva regelverk ar att
BNatSchG utgor den federala grundregleringen
och BauGB tydliggor hur den ska implementeras
vid kommunal planldaggning. I och med BauGB
blir det vissa skillnader mellan kompensations-
atgarder som utformas for projektet respektive
planer, bland annat att det endast ar stora ef-
fekter pa miljon som behover kompenseras vid
planldggning och ingen fullstindig kompensa-

tion kravs.*’ Det finns dven mojligheter att for-

3 Felix Ekardt och Bettina Hennig, "Chancen Und Gren-
zen von Naturschutzrechtlichen Eingriffsregelungen
Und Kompensationen’ (2013) 35 Natur und Recht 694.

¥ Wolfgang Wende, Alfred Herberg och Angela Herz-
berg, 'Mitigation Banking and Compensation Pools:
Improving the Effectiveness of Impact Mitigation Regu-
lation in Project Planning Procedures’ (2005) 23 Impact
Assessment and Project Appraisal 101.

40§81 (a) BauGB.
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lagga plankompensationen pa en plats som inte
ar forbunden med det skadade omréadet.*!

Det finns dven en federal férordning som
antogs i maj ar 2020 och som avser att standar-
disera delar av kompensationsvasendet och tyd-
liggora att kompensationsreglerna dven galler
federala projekt sdsom byggandet av elledning-
ar, jarnvagar, vagar etc. Forordningen bendamns
Bundeskompensationsverordnung (BKompV),*
och bland annat sker en standardisering avse-
ende innehall, typ och omfattning av kompen-
sations- och ersattningsatgarder i enlighet med
BNatSchG § 15 (2 stycket), mer om det nedan.

I den engelska litteraturen som behandlar
det tyska kompensationspoolsystemet anvands
begreppen kompensationspool, landpool eller
ekokonto. Begreppsbildningen kommer mer av
delstaternas mojlighet att utveckla/anpassa den
federala lagstiftningen till sin region och tradi-
tion dn en praktisk skillnad.* Delstaternas sjalv-
bestimmande kommer sig av att Tyskland har
ett federalt rattssystem och inom manga ratts-
omraden tillhandahdlls endast en ramlagstift-
ning pa nationell niva. Delstaterna ska sedan
fylla ramen med regler. Det federala rattssyste-
met medfdr att det inte finns ett kompensations-
poolsystem i Tyskland utan ett flertal, kanske
lika manga som antalet delstater (16 stycken). I
litteraturen har olika delstaters system anvénts
som exempel pa hur det tyska systemet kan se
ut och nedan ndmns i huvudsak tva delstatssys-
tem samt generella aspekter kring systemet som
helhet.

4§ 200 (a) BauGB.

4 Verordnung iiber die Vermeidung und die Kom-
pensation von FEingriffen in Natur und Landschaft im
Zustandigkeitsbereich der Bundesverwaltung (Bundes-
kompensationsverordnung - BKompV).

4 Wende m.fl. (n 1) 135.
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3.1.1 Gesetz iiber Naturschutz und
Landschaftspflege
BNatSchG utgor den federala ramlagstiftningen
vid upprattandet av kompensationspooler och
kompensationsprojekt, och tillampas vid bety-
dande paverkan pa natur och landskap. Med "pa-
verkan’ avses modifieringar av mark eller dess
anvandning och modifieringar av grundvatten
om det dr i kontakt med terrestra ekosystem och
om modifieringen kan ha en allvarlig inverkan
pa miljon eller landskapet.** Pagaende mark-
anvandning inbegripet jordbruk, skogsbruk och
fiske ar generellt undantaget och fokus ligger pa
vad vi i Sverige betecknar som planldggning och
vissa typer av tillstdndspliktiga verksamheter/
projekt.®® Den tyska lagstiftningen foljer skade-
lindringshierarkin*® och kompensationsatgarder
sker endast for aterstaende negativ paverkan.*
Om det finns svarigheter att genomfora kom-
pensationsatgarder p.g.a. exempelvis avsaknad
av kompensationsmark kan en monetdr kom-
pensation genomforas till delstaten som sedan
finansierar naturvardande atgarder som annars
inte skulle genomforas.*® Det finns inget federalt
hinder mot att delstaterna tillater att det rattsliga
ansvaret overfors till en kompensationspool och
kompensationspoolen blir da ansvarig for exem-
pelvis kompensationsvillkoret i ett tillstand.*
Det som den federala lagstiftningen kraver
av delstaterna ar att de tillhandahaller grunderna
for kompensationssystemet i huvudsak genom
regler om poolens organisation/forvaltning, an-

svarsforhallandet mellan poolen och kompensa-

4§14 (1) BNatSchG.

4§14 (2) BNatSchG.

4 Ett hierarkiskt synsatt dar skador i férsta hand ska
undvikas, i andra hand, sa langt det ar praktiskt majligt,
minimeras och avhjalpas pa plats och endast i sista hand
kompenseras, se SOU 2017:34 (n 1) 29.

47 Se § 15 BNatSchG och § 3 BKompV.

48§14 (3) BNatSchG.

49§17 (11) BNatSchG, § 12 (3) BKompV; Wende m.fl.
(n2) 136.
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tionskunder, dokumentation av kompensations-
atgarder, utvardering och tillsyn.”® Pa delstats-
niva aterfinns reglerna i férordningar och rikt-
linjer. Den nya federala BKompV forandrar inte
detta forhallande mellan den federala staten och
delstaterna, ddremot standardiseras kompensa-
tionskraven pa ett nytt satt. BKompV innehaller
bland annat tabeller om monetadr kompensation
for exempelvis vindkraftverk som skadar land-
skapet som sadant, vilket inte gar att kompen-
sera med atgarder.’! Forordningen fokuserar
ocksa pa varderingen av den befintliga naturen,
sarskilt redan utpekade skyddsvarda biotoper,
och hur kompensation kvalitativt, arealmassigt
och funktionellt inte ska resultera i nagra for-
luster. Som redan ndmnts finns det bade ett mer
biologiskt/ekologiskt fokus tillsammans med
ett mer storskaligt landskapsfokus i den tyska
kompensationslagstiftningen, och tanken ar att
tudelat fokus kan ge upphov till atgarder som ar
multifunktionella.>® Detta ar en viktig del i det
tyska systemet, att kompensationsatgarder inte-
greras pa ett antal parallella rattsomraden sasom
artskydd och klimatanpassning, vilket mojlig-
gor synergieffekter.®® Det medfor att exempelvis
restaureringen av en vatmark inte bara ska ha
ett artskyddsfokus utan ocksa resultera i att vat-
markens oversvimningshindrande funktioner
forstarks.>* I och med kompensationsreglernas
breda omfattning finns det ett antal olika refe-
renser som ar viktiga att beakta vid upprattan-
det av en pool sasom landskapsplaner, annan
planldggning, bevarandeplaner, riskhanterings-
planer for oversvamningar, ramvattendirekti-

vets atgardsprogram etc.”

50 §16 (2) BNatSchG. OECD (n 16) 176.
51§12 (1)(1) BKompV.

52 §2 (4) BKompV.

3 Se bilaga 6 BKompV.

5 GHK Consultancy (n 17).

% Se exempelvis § 2 (6) (c) BKompV.
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Problemet som kan uppsta till f6ljd av in-
tegreringen &r att kompensationsatgarderna fi-
nansierar exempelvis atgarder som redan alig-
ger Tyskland att genomfora i linje med ramvat-
tendirektivets malsattning om god ekologisk
status och da uppstar ingen additionalitet®®.>
Samtidigt far integreringen som foljd att det
blir lattare att exempelvis binda ihop skyddade
omraden, bland annat finns det ett biotopskydd
som syftar till att inom varje delstat skapa grun-
den for ett nationellt biotopnatverk.® En viktig
del i att kompensera for skador pa bade skyddad
natur men dven andra omraden ar att binda ihop
dessa natverk.

Markdgarna som tillhandahaller mark for
kompensationsandamal ar framforallt statliga
bolag (eller liknande), kommuner och offent-
liga stiftelser. Som ett exempel kan ndmnas att
i delstaten Hessen ager ett statligt foretag mer
an 40 % av skogsmarken och tillhandhaller stora
omraden f6r kompensationsatgarder.® Jordbru-
kare och privata skogsédgare spelar en mindre
roll i utbudet av kompensationsmark och 8 % av
kompensationspoolerna berdknas vara privat-
dgda i Tyskland som helhet.®

Parallellt med den rattsliga utvecklingen
har den nationella féreningen for kompensa-
tionspooler antagit en frivillig kvalitetsstandard
som har antagits av de flesta pooler. Standarden
sager att:

1. Kompensationspooler maste leverera ekolo-
giska forbattringar. Det ar otillrackligt att bara
uppratthélla en befintlig niva, &ven om omra-

det redan har hoga ekologiska varden.

% Grundtanken &r ekologisk kompensation leder till po-
sitiv naturvardsnytta utéver den utveckling som skulle
ha dgt rum om kompensationen inte hade agt rum, se:
SOU 2017:34 (n 1) 25.

57 Se exempelvis § 2 (6)(2) BKompV.

% Exempelvis § 20 BNatSchG och § 2 (6)(2) BKompV.

% OECD (n 17) 184.

60 Tbid.
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2. Omraden och atgarder maste sdkras pa lang
sikt. Kompensationsomradena bor helst skyd-
das Over en obegransad tid och atgarder sa-
kerstallas under minst 25-30 ar. Detta maste
garanteras genom lampliga avtal och ekono-
misk rapportering.

3. Det ska finnas uppfoljande dokumentation
kring effekterna av implementerade atgarder
(till exempel efter 5, 10, 15 och 25 ar).

4. Regionala landskapsplaner och andra rele-
vanta planer och program maste beaktas.

5. For att sakerstdlla hog kvalité bor konsulter

och experter fran regionen anlitas.®!

Trots det generellt valutvecklade tyska systemet
finns det kritik. En del av kritiken &r att 80 %
av kompensationspoolerna anvander kvanti-
fieringsmetoder (finns d@ven med i BKompV
§ 7).%2 Fragan som kritikerna reser ar vad meto-
den egentligen sdger om statusen pa ekosyste-
men och malet om att uppna ingen nettoforlust
av biologisk méngfald.®® Det efterfragas darfor
ytterligare federala regleringar och bindande
standardiseringar for hela landet fOr att forbattra
investeringsvillkoren, paskynda administra-
tiva forfaranden, 6ka insynen i beslut fran till-
synsmyndigheter och forbattra planeringen och
rattssakerheten for privata och offentliga pro-
jekt.®* Om den nya férordningen BKompV kom-
mer att resultera i nationella standardiseringar
som efterfragas aterstar att se.

Trots att det finns federal lagstiftning, del-
statsforordningar och riktlinjer for kompensa-
tionspoolerna patalas det i litteraturen att det
fortfarande ar villkoren i tillstdnd, planer och

planavtal som utgor det viktigaste elementet for

1 Wende m.fl. (n 1) 136-137.

62 Marianne Darbi och Christian Tausch, "Loss-Gain Cal-
culations in German Impact Mitigation Regulation’.

6 Ibid.; Wende m.fl. (n 1) 153.

% Wende m.fl. (n 1) 153.
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utformning av kompensationsatgarder.® Finns
det exempelvis inget formulerat villkor om upp-
foljning av kompensationsatgarderna ar risken
stor att ingen uppfoljning sker.® Dartill dr Sach-
sen-Anhalt den enda delstaten som i lag kraver
overvakning av kompensationsatgarder och
BKompV stéller heller inget sadant krav pa del-
staterna.”’ Frivilliga kvalitetsstandarder medfor
inte att aktorerna, inklusive poolerna, frivilligt
investerar ytterligare medel i en kompensation
om det inte ar rattsligt nodvandigt. Detta indike-
rar ett behov av tillatlighetsprocesser som resul-
terar i tydliga och langsiktiga villkor som sedan
kan forvaltas av kompensationspoolsverksam-

heterna.

Delstaten Hessen®

I Hessen forverkligas den federala lagstift-
ningen genom en kompensationsforordning
fran 2005. Miljodepartementet i Hessen ar det
administrativa organ som till stor del ansvarar
for genomforandet. Mélet med forordningen ar
bland annat att starka spatial konnektivitet mel-
lan kompensationsomraden/atgarder och be-
fintliga skyddade omraden (i synnerhet Natura
2000-omraden), att gora det ekonomiskt lonsamt
att tillhandahalla ‘naturvard’, att underlatta
overvakning och verkstallighet samt att saker-
stdlla att produktiv jordbruksmark inte anvands
for kompensationsatgarder.

For att ett omrade ska f& anvandas for kom-
pensation kradvs att markdgaren utarbetar en
plan for kompensationsatgarden som bland an-
nat ska beskriva omradets storlek, den befintliga
markanvandningen, kompensationsatgarden

och, om nodvandigt, langsiktiga forvaltnings-

% GHK Consultancy (n 17) 56.

% Tbid.

7 Se § 12 (2) BKompV; ibid.

% Om inte annat indikeras baseras hela avsnittet ar base-
rat pa: OECD (n 17) 178-185.
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atgéarder.® Markédgaren maste ocksa utvérdera
omradets ekologiska varde i sitt ursprungliga
skick (dvs. fore kompensationsatgarden) samt
uppskatta den forvantade vardedkningen som
kompensationsatgarderna forvantas leda till.
Planen, tillsammans med dessa tva utvardering-
ar, overlamnas till den regionala naturvards-
myndigheten for granskning, med forbehall for
eventuella dndringar, godkdannande och regist-
rering. I samband med att poolen far sitt tillstand
erhdller den ocksa en viss podng som baseras pa
dess ekologiska vérde. Ett kompensationsom-
rade far hogre poang om kompensationsatgar-
derna de avser att sdlja redan har genomforts.
Nar dgaren till kompensationsomradet eller
poolen séljer hela eller delar av omradet regist-
rerar myndigheten kompensationsatgarden som
anvand. Innan myndigheten beslutar om att de-
finiera omradet som “férbrukat” har den mojlig-
heten att utvardera omradet sa att det stammer
overens med vad som registrerats. Kompensa-
tionsatgarden kopplas i registret till den speci-
fika skada som den kompenserar for och det ar
sedan den som orsakat skadan som &r ansvarig
for att kompensationen uppratthalls i minst 30
ar. Inom samma tidsram aligger det markédgaren
eller kompensationspoolen att sakerstélla att
kompensationsatgarden forvaltas. For skador
som inte kan kompenseras kravs en betalning
som maste anvandas av myndigheterna for na-
tur- eller landskapsforbattrande atgarder i ett
narliggande naturomrade.
Kompensationsforordningen innehéller fle-
ra bestimmelser om den rumsliga uppdelning-
en av kompensationsatgarder”’:
* Om samma kompensationsmal kan uppnas
genom en atgdrd inom eller utanfor ett Na-

tura 2000-omrade, ar atgarden inom Natura

% For detta stycke se § 2 (5) Hessen Kompensationsver-
ordnung.
70§ 2 (2) Hessen Kompensationsverordnung.
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2000-omradet att foredra. Om en kompen-
sationsatgard har positiv effekt pa ett natur-
reservat, en nationalpark eller ett Natura
2000-omrade, kan kompensationsatgarden
tilldelas fler poang.

¢ En skada maste kompenseras inom samma
naturomrade eller regionala planomrade som
skadan.”!

¢ Kompensationsatgarder far endast genomfor-
as pa jordbruksmark om de inte medfor nega-
tiv paverkan pa markanvandningen eller om

markens produktivitet dr lag.

I Hessen har det ocksa skapats en formedlings-

byra av delstaten som kallas ekobyra.”” Huvud-

uppgiften ar att:

¢ Inrdtta kompensationspooler och att genom-
féra kompensationsatgarder for att tillhanda-
halla miljovarden.

¢ Agera mellanhand mellan leverantorer av
kompensationsomraden och exploatorer. By-
ran ska dock endast agera pa sdljarnas vagnar
om de uppmanas att gora det.

¢ Bidra med forvaltningsatgarder (under en pe-
riod av 30 ar) om de behovs for att bibehalla

vardet pa kompensationsatgarderna.

I princip ligger det rattsliga ansvaret inte pa
ekobyran men den kan ta over ansvaret om det
efterfragas.” Det finns inga tillgangliga studier
som undersoker de ekologiska effekterna av

Hessens kompensationspoolsreglering.”

71 Se dven § 17 (11) BNatSchG.

72§ 5 Hessen Kompensationsverordnung.

73 § 2 (5) Hessen Kompensationsverordnung.

74 Moritz Reese, 'Habitat Offset and Banking — Will It
Save Our Nature? Perspectives for a More Comprehen-
sive and Flexible Approach to Nature Protection’, The
Habitats Directive in its EU Environmental Law Context
(Routledge 2014).
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Implementeringen i delstaten Brandenburg”

I forbundsstaten Brandenburg finns det ett lik-
nande system som i Hessen. Bland annat finns
det dar ocksa en kompensationsbyra upprat-
tad av delstaten och byran har etablerat 6ver 20
kompensationspooler i ndstan alla naturomra-
den i delstaten. For att en pool ska bli godkand
av Brandenburgs miljodepartementet maste
den uppfylla kriterierna i Brandenburgs kom-
pensationspoolforordningen samt riktlinjerna i
forordningen om skadelindringshierarkin (Hin-
weise zum Vollzug der Eingriffsregelung). I
delstatslagstiftningen finns det krav pa att kom-
pensationsatgarder endast far genomféras inom
samma biogeografiska omrade som skadan och
delstaten ar uppdelad i ett antal sddana omra-
den.”® For tillatlighet kraver regleringen i Bran-
denburg bland annat att poolen maste lamna
in en beskrivning av omradets nuvarande sta-
tus, planerade atgarder och malsattningen med
omradet, hur atgarderna hanterar landskaps-
integration och ekologiska funktioner, tidigare
kompensationer i omradet, omradets koherens
(bor omfatta minst 30 hektar), forhallandet till
kommunala landskapsplaner, interna kontroll-
kriterier, det langsiktiga forvaltarskapet samt
hur poolen avser att rapportera till miljodeparte-

mentet.””

3.2 USA - The Clean Water Act

I USA finns det tvd kompensationsprogram:
bevarandepooler for hotade arter (Endangered
Species Act (ESA)) respektive kompensations-
pooler (eller habitatbanker som de ocksa kallas)
for vatmarker. I den har studien ligger fokus pa

pooler for vatmarker. Dessa etableras utifran fe-

> Om inte annat indikeras baseras hela avsnittet dr base-
rat pa: OECD (n 17) 178-179.

76 Enetjarn natur, Habitat Banking — framtider f6r mark-
nadsbaserade 16sningar for biologisk mangfald, (2015),
s. 17.

7”7 Wende m.fl. (n 1) 149.
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deral lagstiftning, ‘the Clean Water Act’ (CWA)
och sektion 404, som kréaver att exploatorer foljer
skadelindringshierarkin nar ett projekt orsakar
negativa effekter pa vatmarker och nérliggande
vattendrag. Méanga av foljdreglerna kring kom-
pensationspooler aterfinns i "The Code of Fede-
ral Regulations” (CFR).

Kompensationspoolssystemet inrdttades pa
1970-talet och kénnetecknas av ett starkt delta-
gande fran den privata sektorn i tillhandahallan-
det av pooler, och kompensationspooler drivs
som regel av en tredje part som inte ar tillstands-
havare.” Det finns dven pooler som drivs av
foretag eller myndigheter som regelbundet be-
hover egen kompensationsmark och dessa sal-
jer darfor inte heller krediter till nagon annan.
Det finns ocksa ideella pooler som inte har som
mal att verksamheten ska ga med vinst.”” Verk-
samhetsutdvarens ansvar for ett kompensations-
villkor i exempelvis ett tillstand overfors ofta till
poolen.®

Tillstandsprocessen for pooler skots i grun-
den av olika myndigheter, och "U.S. Army Corps
of Engineer’ (ACOE) och "US EPA’ ansvarar for
processen via sina distrikt och regioner.8! ACOE
verkar pd ett decentraliserat sitt och har 38 di-
striktsavdelningar som var och en har beho-
righet att tolka och implementera den federala
regleringen. Detta resulterar i ett skiftande reg-
leringslandskap med olika praxis inom olika di-
strikt. Enskilda delstater har ocksa en viktig roll
ndr det galler att bestimma vad som utgor lamp-
lig kompensation.®? Exempelvis, fram till 2001
anvande delstaten Wisconsin sin mdjlighet till
att forhindra kompensationsatgarder som helhet
pa grund av att delstaten var kritisk till om atgar-
den pa ett effektivt satt skyddade vatmarker. Det

78 OECD (n 17) 131.

7 Ibid. 139-140.

80 GHK Consultancy (n 17) 50.
81 OECD (n 17) 133.

82 Sektion 401 CWA.
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finns darfor inte ett kompensationspoolssystem i
USA, utan baserat pa den federala lagstiftningen
kan de 38 ACOE-distrikten, 50 delstaterna och 10
EPA-regionerna alla tolka reglerna pa sitt satt. I
ett forsok att minska pa tolkningsutrymmet och
hantera en del av de problem och genomf&ran-
deunderskott som uppstatt genomfordes 2008
en storre federal forandring av kompensations-
poolsregleringen, som kallas “The Final Mitiga-

"84 och med den foljde att antal krav.®

tion Rule

Bland annat ska varje pool innehalla:

* En beskrivning av omradets ekologiska var-
den (sasom historiska och befintliga vaxtsam-
héllen, hydrologi, markforhallanden etc.), de
varden som kommer att skapas, dess ekolo-
giska funktioner, metoden for kompensa-
tionsatgarden (restaurering, etablering, beva-
rande, etc.) och vatmarkens forvantade funk-
tioner for avrinningsomradet.

* En beskrivning av de faktorer som beakta-
des vid valet av plats. Detta kan inkludera en
beskrivning av avrinningsomradets behov
och mojligheten att etablera ekologiskt sjalv-
underhallande system.

* En beskrivning av de rattsliga skydds-
arrangemangen och dganderétten till omra-
det, sdrskilt hur ett langsiktigt skydd sdker-
stalls (grundtanken ar att kompensationen
ska vara permanent och varje omrdde ska
skyddas genom fastighetsrattsliga nyttjande-
rattsavtal).

* En tillsynsplan, kontrollparametrar och hur

rapportering ska ske.

8 OECD (n 17) 135.

8 U.S. Army Corps of Engineers, and Environmental
Protection Agency. ‘Compensatory Mitigation for Los-
ses of Aquatic Resources; Final Rule” (2008).

8 For kritiken se bland annat JB Ruhl och James E Salz-
man, "The Effects of Wetland Mitigation Banking on Pe-
ople’” [2006] FSU College of Law, Public Law Research
Paper.
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* Hur poolen upphor nar alla tillgdngar har

salts.8e

I férordningen tydliggér myndigheterna att av
de tre organisationsformer som finns — kom-
pensationspooler, avgiftsfinansierade program
och verksamhetsutévardrivna pooler — pabjuder
myndigheterna att kompensationspooler ar att
foredra. Anledningen till att just den organisa-
tionsformen forordnas &dr att investeringarna
i kompensationsatgarder, ofta, redan har ge-
nomfdrts och darmed lattare kan matchas emot
biodiversitetsférluster medan programmen ge-
nomfor atgarderna nar det finns tillrackligt med
kapital att realisera kompensationsatgarderna.
Riskerna for nettoforluster ar lagre om atgarder
redan har initierats eller fardigstallts. Samtidigt
tar poolverksamheten en storre ekonomisk risk i
och med att de investerar i kompensationspoo-
len innan de har en kopare. I praktiken finns det
exempel pa att myndigheterna tillater att inve-
steringar sker succesivt.¥” Aven om det finns kri-
terier for upprattandet av olika typer av pooler
i forordningen finns det inga tydliga regler for
hur sjdlva kompensationsprojektet ska genom-
foras utan tillstandsmyndigheterna har diskre-
tion att besluta om det. Skulle daremot poolen
misslyckas med att uppfylla villkoren sa kan
tillsynsmyndigheten begransa framtida forsalj-
ningar och som sista steg avbryta poolverksam-
heten.® Den federala regleringen kraver saledes
att varje kompensationsprojekt har en langsiktig
plan och verksamhet som, helst, tar ett perma-

nent ansvar.®

8 Se bland annat 33 CFR § 332.4(c)(12) (2008); 40 CFR
§ 230.94(c)(12) (2008); 33 CFR § 332.8(a)(2) (2008); 40 CFR
§230.98(a)(2) (2008).

8 Todd BenDor och Audrey Stewart, ‘Land Use Plan-
ning and Social Equity in North Carolina’s Compensa-
tory Wetland and Stream Mitigation Programs’ (2011) 47
Environmental Management 239.

8 OECD (n 17) 150.

8 Tbid. 149.
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Kompensationsprojektets enhet for handel
ar normalt ett visst omrade med strikt definie-
rade habitat eller en indikatorart sdsom en hack-
ande fagelart eller en kombination av dessa tva
parametrar. Vatmarkernas funktioner ar ocksa
av stor vikt. Det finns en hel del kritik emot kom-
pensationssystemet i USA, exempelvis att fokus
bara har varit pa kompensationens biologiska
véarden och inte de sociala.”’ Det finns ocksa en
omfattande kritik emot att distansen mellan ska-
dan och kompensationsomradet kan vara stor, i
Florida finns det exempel pa ett par till tre mil,
medan det i andra delstater finns exempel pa
annu langre distanser fran 50 km till 222 km.”!
Distansen styrs av distriktsmyndigheterna som
beslutar om hur stora omrdden som en kompen-
sationspool kan verka pa.”

En annan kritik &r att fokus hamnat pa prio-
riterade arter och inte ekologiska varden eller
funktioner. Som resultat har vanligtvis ingen
nettoforlust uppnatts ur ett artperspektiv med-
an vardefulla ekologiska funktioner inte har
forbattrats eller rent av forsamrats.” I véagled-
ningar fran myndigheterna sigs ett ideal vara
att kompensationsprojekten designas sa att de
kan adressera flertalet olika typer av kompensa-
tionsatgarder, exempelvis bade kunna fungera
som vattendragskompensation under CWA och
hotade arter under ESA.** For att hantera att
kunskapen om akvatiska ekosystem och restau-

rering hela tiden forandras férordas ekologiska

%0 Ruhl och Salzman (n 86).

1 Tbid.; BenDor och Stewart (n 88); Harold Levrel, Pierre
Scemama och Anne-Charlotte Vaissiere, ‘Should We Be
Wary of Mitigation Banking? Evidence Regarding the
Risks Associated with This Wetland Offset Arrangement
in Florida’ (2017) 135 Ecological Economics 136.

92 Final Mitigation Rule § 332.2 Definitions.

% GHK Consultancy (n 17) 52.

9 U.S. Fish & Wild Life Service, ”Interim Guidance for
Implementing the Endangered Species Act Compensa-
tory Mitigation Policy” (2017) 26.
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prestationsnormer och det skulle kunna leda till
att specifika biodiversitetskrav undviks.”
Omradena ska ges ett langsiktigt skydd
genom fastighetsrdttsliga instrument nar sa ar
lampligt.” Aven om det férordnas att omradena
ska skyddas 6ver lang tid ar det inget krav utan
i och med 2008 ars férordning forsvann kravet
pa eviga skydds- eller fastighetsrattsliga avtal.”
I sina kommentarer till &ndringar menade myn-
digheterna att stor diskretion var nédvandig pa
detta omrade, bland annat for att vissa delstater
inte tillater fastighetsrattsliga avtal som galler

for evigt.”®

3.3 Andra EU lander

Det finns kompensationspoolsystem i andra
EU-lander forutom Tyskland. Dessa ar generellt
satt nyare och inte lika utveckla som systemen
i Tyskland och USA. Déaremot finns det nagra
kompletterande eller alternativa uppldgg att

lyfta fram.

Frankrike

I Frankrike utgor ett tillstdnd med villkor om
kompensation ett rittsligt bindande avtal mel-
lan staten och exploatdren. Det finns inget utar-
betat system for utvardering eller forvaltning av
kompensationspoolen och det juridiska ansvaret
for kompensation ligger pa utvecklaren och kan
inte Gverforas till kompensationspoolen.” Ut-
markande for det franska systemet ar att kom-

pensationsavtal kan tecknas som langst 30 ar och

% 33 CFR 332.5(b), 40 CFR 230.95(b). Se dven Colleen E
Bronner m.fl., "An Assessment of US Stream Compen-
satory Mitigation Policy: Necessary Changes to Protect
Ecosystem Functions and Services’ (2013) 49 JAWRA
Journal of the American Water Resources Associa-
tion 449.

% Final Mitigation Rule § 332.7 Management (a).

7 Bronner m.fl. (n 96).

% Se kommentaren till 33 CFR 332.7 och 40 CFR 230.97
Management (a).

% OECD (n 17) 43.
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efter det maste omradet 6verlamnas till natur-
vardsmyndigheterna, for att erhalla permanent
skydd, eller till en icke-statlig organisation for
langsiktigt forvaltarskap.!® De franska regle-
ringarna ar relativt nya och betecknas i littera-
turen som i ett pilotskede.!”! De dras hittills med
problem med att nd malet om ingen nettoforlust

av biodiversitet.102

Spanien

I Spanien aterfinns kompensationspoolsreglerna
i lagen om miljokonsekvensbedomningar.!® Det
ar en national lag som implementerades av regio-
nerna 2014 (Spanien har sjalvstyrande regioner).
I lagen anvands begreppet 'bevarandekrediter’
och krediterna kan anvandas som kompensa-
tionsatgarder for att balansera forluster av ett
naturvarde med samma eller ett liknande varde,
pa samma eller en annan plats.!® Den spanska
lagstiftningen knyter kompensationspooler och
‘bevarandekrediter’ till genomforandet av en
MKB, for bade projekt och planer/program.'%
For att etablera en pool kravs tillstdnd fran myn-
digheten for jordbruk, livsmedel och miljo samt
de autonoma regionerna. I tillstdndsbeslutet ska
markédgare registreras tillsammans med antalet
"bevarandekrediter’ som poolen omfattar samt
tekniska kriterier for poolens forvaltning och
upprétthallande. Markdgare som omfattas av
poolen maste pa lang sikt bevara naturvarden
som finns och skapas. Kompensationspoolerna

ska registreras i fastighetsregistret. Myndig-

10 Wende m.fl. (n 1) 116.

101 Tbid. 109; Froger, Ménard och Méral (n 17).

102 T ucie Bezombes, Christian Kerbiriou och Thomas
Spiegelberger, ‘Do Biodiversity Offsets Achieve No Net
Loss? An Evaluation of Offsets in a French Department’
(2019) 231 Biological conservation 24.

103 Ley21/2013, de 9 de diciembre, de evaluacion Am-
biental. Se ocksa: Sara Maestre-Andrés m.fl., "Habitat
Banking at a Standstill: The Case of Spain” (2020) 109 En-
vironmental Science & Policy 54.

104 Wende m.fl. (n 1) 174-175.

195 Tbid. 183.
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heterna har sanktionsmojligheter for brott mot
kompensationspoolsreglerna.'%

Aven om de grundldggande funktionerna
for att etablera kompensationspooler definieras
i lagstiftningen kravs foljdlagstiftning for att
verksamheten ska kunna initieras och utveck-
las och detta har inte dgt rum. Anledningen till
detta ar oenigheter kring flertalet viktiga fragor
sasom: vad menas med “ingen nettoforlust av
biologisk mangfald”, vilka marknadsprinciper
ska ligga till grund for kompensationspooler,
hur sékerstalls att kompensationsatgarderna ar
ekologiskt effektiva, vilka parametrar ska nytt-
jas for att mata ekologiska och biologiska varden
samt vad blir konsekvenserna for naturen (kom-
mer det leda till en kommodifiering).!?”

Precis som 6vriga regioner har Katalonien
valt att inte utveckla kompensationspooler pa
grund av dessa svara fragor och istdllet fokuse-
rat pa att stirka genomforandet av skadelind-
ringshierarkin och framja utvecklingen av kom-

penserande atgérder generellt.!®

4. Kompensationspooler i Sverige?

I Sverige saknas rattsliga forutsattningar att till-
standsprova kompensationspooler och det finns
ingen utpekad tillsynsmyndighet. Organisato-
riska regler som finns i andra ldnder omfattar
bland annat poolens organisation/férvaltning,
ansvarsforhallandet mellan poolen och exploa-
tor, markdgare etc., dokumentationskrav, krav
pa atgardsutvardering och tillsynsstruktur. For
att ekologiska kompensationspooler ska kunna
utgora ett viktigt bidrag till att stoppa nettofor-
luster av biologisk mangfald i Sverige behovs
det med stor sannolikhet en tydlig myndighets-

struktur for godkannande och tillsyn samt regler

106 Thid. 184.
107 Maestre-Andrés m.fl. (n 104).
108 Thid.
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for hur verksamheten ska kunna anvandas i till-
stdnds- och planprocesser.

Ovan beskriva rdttssystem ger referenser
for hur tillstand for och tillsynen av pooler skul-
le kunna utformas. For att systemen ska kunna
nyttjas som referens behover det ske en anpass-
ning till den svenska kontexten som skiljer sig
fran bland annat de federala réttssystem som
finns i Tyskland och USA. En svensk kompensa-
tionspoolsférordning skulle behdva anpassas till
viktiga delar av den svenska forvaltningsstruk-
turen sdsom det kommunala planmonopolet
och miljobalkens tillstands- och tillsynssystem.

Det finns olika typer av organisationsformer
som skulle kunna nyttjas for svenska kompen-
sationspooler sasom stiftelser, kommunala ak-
tiebolag, ekonomiska foreningar, handelsbolag
och ideella foreningar. Ingen av organisations-
formerna kraver ett miljotillstand eller anmalan
enligt miljobalken utan exempelvis kravs for en
stiftelse registrering hos lansstyrelsen. Utred-
ningen diskuterade olika organisationsformer
och ansag att en kompensationspool skulle vara
en egen juridisk person ddr bade kommunen
och lansstyrelsen skulle kunna delta pa olika
satt.1” Vid en kommunal kompensationspool
ansag utredningen att den kunde organiseras
som ett kommunalt bolag eller vid en samman-
slutning mellan kommun och andra markégare
som en stiftelse.!’ Vid en extern forvaltare ansag
utredningen att kommuner inom poolens om-
rade sjalva skulle kunna bidra med kommunal
mark.""! Utredningen beskriver pa sa sitt tre va-
rianter av kompensationspooler — kommunala
pooler, externa/privata pooler med kommunal
mark och externa/privata pooler. I pooler med
privata inslag skulle ocksa statliga bolag sasom

Sveaskog och Vattenfall kunna upplata mark for

109 SOU 2017:34 (n 1) 151.
10 Tbid.
11 Tbid. 306-307.
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skogs- och vattenrelaterad kompensation. Om
poolerna skulle behdva uppfylla sarskilda krite-
rier fOr att fa verka var utredningen inte sa tyd-
lig om.12 I det tyska och amerikanska systemet
finns det tydliga kriterier, vilka i litteraturen be-
skrivs som nodvandiga for bland annat funktio-

nalitet, maluppfyllelse och legitimitet.!3

4.1 Tillstandskriterier

Utredningen pekar ut Tyskland som idealre-
ferens men dven den amerikanska federala
lagstiftningen &r en bra referens avseende till-
standsforfarandet med sina tillstdndskriterier.
Systematiken i USA skiljer sig fran den tyska dar
det i huvudsak ar pa delstatsniva som tillstands-
kriterierna utvecklas.

I litteraturen finns det ett flertal forsok att
definiera nodvandiga kriterier for kompensa-
tionspooler, bland annat att det ar viktigt att in-
tegrera kompensationssystemet i planlaggnings-
arbetet'#, att det finns en viss flexibilitet i det
rattsliga regelverket avseende metoder och mal
for kompensationen''®, att det finns stringenta
mal kring att kontinuerligt visa och uppratthalla
statusen for kompensationen, att ha en effektiv
kontroll av kompensationsverksamheterna,!'¢
att det finns metoder for att 10sa tvister, kon-
traktsbrott och bristande efterlevnad av villkor/
avtal,''” samt att kompensationsomradena an-

passas till allemansrittens rekreationsmal som

112 Tbid. 149.

13 Grimm och Koppel (n 16).

114 Enetjarn m.fl. (n 15).

15 Enetjarn Natur (n 73).

116 Reese (n 75).

117" GHK Consultancy (n 17); Cascase Consulting (with
Eftec), “Assessing the Potential for Payment for Ecosys-
tem Market Mechanisms (Welsh Government, 2014),
s. 76.

=

finns i Sverige och Finland!''8.1 Med utgangs-

punkt i de tyska och amerikanska systemen

finns det ett antal kriterier som kompensations-

poolen ska uppfylla for att fa verka. Slas dessa

kriterier ihop ger det en bild av vilka krav som

en verksamhetsutovare i dessa tva réattsordning-

ar maste beskriva i sin ansokan om att uppratta

en ekologisk kompensationspool:

¢ Malet med poolen och hur malet ska uppnas.

* Poolens lokalisering och sarskilt varfor plat-
sen utgor lamplig kompensationsmark. Rele-
vanta faktorer att beakta dr platsens konnekti-
vitet till skyddade omraden, vatmarker eller
andra omraden med hog biodiversitet, samt
storleken och omradets koherens (30 hektar
kan vara en minimireferens). Om jordbruks-
mark ingar — sarskilt motivera detta.

¢ Kompensationsomradets ekologiska egenska-
per sasom historiska och befintliga vaxt- samt
djursamhallen, skyddade arter, hydrologi,
markforhallanden etc.

* Markagarstrukturen i omradet och hur ett
langsiktigt skydd/forvaltning sakerstalls.

¢ Forvaltningen av omradets ekologiska funk-
tioner.

¢ Verksamhetens egenkontroll.

* Verksamhetens avveckling och hur/om vaér-

dena som skapats skyddas over tid.

Flera av de kriterier som kravs i dessa tva lan-
der ar snarlika vissa av de krav som stélls i sam-
band med att en specifik miljobedémning enligt
svensk ritt genomfdrs. Bland annat stammer lo-
kaliseringsmotiveringen dverens med 12 § mil-
jobedomningsférordningen. Skulle miljobedom-

ningsreglerna ocksad omfatta kompensations-

118 Eeva Primmer m.fl., "Institutions for Governing Bio-
diversity Offsetting: An Analysis of Rights and Respon-
sibilities” (2019) 81 Land Use Policy 776.

119 Se ocksé: Business and Biodiversity Offsets Program-
me (BBOP). ‘Guidance Notes to the Standard on Bio-
diversity Offsets” (2012).
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pooler skulle det kravas att verksamhetsutova-
ren vid sin motivering ocksa beskrev relevanta
planer sasom oversiktsplaner, detaljplaner, om-
radesbestammelser och regionala handlingspla-
ner for gron infrastruktur, precis som kravs vid
tillstdndsgivning av pooler hos tyska delstater.
En fradga som utredningen inte kom fram
till var frdgan om tidsspannet for en kompensa-
tion och da framforallt hur varden som skapats
ska bevaras pa lang sikt. I det nordamerikanska
systemet finns det exempel pa att ambitionen ar
att skydda omradet for evigt men det ar oklart
om sa faktiskt sker, samtidigt som vissa delstater
inte tillater den typen av avtal.!?* Utredningen
noterar att terminologin kring tid i svensk ratt
avseende obegransad tid eller en evighet ofta av-
ser 50-75 ar.!”! Utredningen menar att detta be-
ror pa anvandandet av en positiv diskonterings-
ranta i modellerna och juridiska svarigheter att
sakerstdlla forvaltningen av atgarden/omradet
over langre tid.'?? Samtidigt noterar utredningen
att det finns internationella exempel pa att krav
stalls over langre tid an 50-75 ar baserat pa att
det sker fondering av medel for férvaltning och
att det gar att skriva avtal, motsvarande natur-
vardsavtal i svensk ratt, utan tidsbegransning-
ar.'? I Frankrike tecknas kompensationsavtalen
om ca 30 ar och efter det kan omradet dverlam-
nas till naturvardsmyndigheter eller en icke-stat-
lig organisation for att erhalla permanent skydd
eller langsiktigt forvaltarskap. Har finns det en
begransning i svensk ratt i och med att ideella

organisationer inte kan teckna naturvardsavtal

120 Se Henrik Josefsson, ‘Biodiversity offsetting in perpe-
tuity — A Swedish case study on the use of conservation
easements for biodiversity protection” 2021 Transnatio-
nal Environmental Law (accepterad).

121 50U 2017:34 (n 1) 99-100.

122 Tbid.

123 Tbid.
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eller bilda naturreservat.’* Aven de olika av-
talsmojligheter som finns i svensk ratt, med na-
turvardsavtal eller nyttjanderattsavtal har sina
begransningar och kan tecknas pa 50 ar utanfor
detaljplanelagt omrade och 25 ar inom ett sadant
omrade.'” Om poolen &r i kommunal regi har
kommunen mojlighet (kompetens) att uppratta
naturvardsavtal som skulle kunna nyttjas inom
ramen for poolen.'?* Av alla ovan uppraknade
kriterier kan just fragan om tidsspannet for en
kompensationspoolsverksamhet vara en av det
viktigaste. Det finns flera anledningar till det, en
ar att det finns stora skillnader i restaurerings-
tid mellan olika typer av habitat.!?” I den tyska
kontexten finns en utgangspunkt att de flesta
kompensationer genomfdrts och uppnatt sitt
mal inom 25-30 ar.'”® Om kompensationen tar
mer an 30 ar krdvs det bland annat att omradet

utokas med 25 %.1%°

4.2 Tillstaindsmyndighet

I de lander som beskrivits dr det en eller flera
myndigheter, sdsom delstatens miljodepar-
tement eller mer specialiserade myndigheter
motsvarande Naturvardsverket eller Havs- och
vattenmyndigheten, som agerar tillstands- och
tillsynsmyndighet.'® Aven i det marknadslibe-
rala systemet i USA finns det en myndighets-
struktur som provar och genomfor tillsyn av
kompensationspoolerna. Avseende genomfor-
andet av kompensationsatgarder skiljer sig det

amerikanska systemet fran ovriga system i och

124 Se 7 kap. 4 § MB och 7 kap. 3 § JB som béada tydlig
sédger att det ar kommuner och lansstyrelser/staten som
far bilda naturreservat alternativt forfatta skriftliga 6ver-
enskommelser om naturvard.

125 7 kap. 5 § JB.

126 7 kap. 3 §JB.

127 Se Josefsson (n 121).

128 Se § 12 och Bilaga 5 (B) BKompV.

129 Thbid.

130 Kerry ten Kate, Jo Treweek och Jon Ekstrom, "The
Use of Market-Based Instruments for Biodiversity Pro-
tection-The Case of Habitat Banking’ 225.
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med vetoratten for delstaterna, som kan liknas
vid svenska kommuners vetoratt avseende vind-
kraftsutbyggnad.

Vid en miljobalksprocess avseende anma-
lan, samrad, tillstand och tillsyn for/av miljofar-
lig verksamhet, vattenverksamhet eller andra
verksamheter/atgarder sker provningen endast
undantagsvis av regeringen eller exempelvis
Naturvardsverket. Provningen sker istéllet van-
ligtvis hos kommuner, lansstyrelser, Skogssty-
relsen och mark- och miljodomstolarna. I och
med att en kompensationspoolsverksamhet
innebar forandrad markanvandning for omra-
den om exempelvis 30 hektar i max 50 ar indike-
rar detta att verksamheten kommer att medfora
en betydande miljopaverkan pa grund av sin
omfattning, dess kumulativa miljoeffekter och
beaktat anvandningen av mark, jord, vatten, och
biologisk mangfald som kommer att ske.!3! Dar-
med behover verksamheten miljobedomas. Med
tanke pa hur langsiktig och ingripande verksam-
heten &r finns det mycket som talar for att bland
annat ett samrad med kommunen, lansstyrelsen,
Skogsstyrelsen och narliggande markagare ar
ett maste for att verksamheten ska uppna legi-
timitet. Sedan bor beslutet kunna 6verklagas.
Underlaget for samradet eller provningen kom-
mer sannolikt vara en miljokonsekvensbeskriv-
ning som, forutom att innehalla alla de detaljer
som foljer med en sadan, visar hur verksam-
heten avser att forhalla sig till kriterierna som
raknades upp ovan. I Spanien aterfinns kom-
pensationspoolsreglerna i lagen om miljokon-
sekvensbedomningar och att knyta kompensa-
tionspoolerna till paverkan fran planer, atgarder
eller verksamheter som kraver en MKB verkar
rimligt. En sadan svensk ordning skulle medfora
att miljoprovningsdelegationen ar forsta instans

och mark- och miljoéverdomstolen ar sista.

131 11 § miljobedémningsférordningen.
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4.3 Tillsynsorganisationen

I de olika rattssystem som beskrivits dr det tyd-
ligt att myndigheter/foretag ges ansvar for att
poolerna ska fungera och erbjuda ‘'marknaden’
kompensationsmojligheter. Avseende kritiken
som finns kring bristande maluppfyllelse verkar
det vara grundlaggande att det inarbetas krav
i rattssystemet om utvardering av atgarder och
att det skapas en tillsynsorganisation som frista-
ende kan granska kompensationspoolens alla
delar.

Precis som for andra verksamheter som pa-
verkar miljon skulle krav pa egenkontroll och
arliga rapporter till en utpekad tillsynsmyndig-
het ge grundmaterial for tillsyn och uppféljning.
I och med att mark- och miljodomstolarna tidvis
delegerar det konkreta genomforandet av kom-
pensationsvillkor till tillsynsmyndigheten!®?,
vilket som regel ar lansstyrelsen, vore ett tudelat
tillsynsansvar for bade kompensationspoolen
och kompensationsvillkoret en rimlig vag for
att utveckla tillsynsorganisationen for ekologisk
kompensation som helhet.

Aven om det finns stora skillnader mellan
den svenska rattskontexten och beskrivna lan-
ders system finns det mycket att inspireras av.
Godkéannandeprocessen for kompensationspla-
ner som finns i USA utgor ett bra exempel pa hur
organiseringen av kompensationspooler skulle
kunna fungera. Standardiseringen som nyligen
dgt rum i Tyskland pekar pa hur manga svara
varderingsfragor kan 16sas genom lagstiftning
istallet for hos exempelvis domstolarna eller till-

synsmyndigheterna.

4.4 Olika typer av kompensationspooler

— kommunal och/eller extern

Utredningen beskriver alltsa tre varianter av
kompensationspooler for svensk kontext — kom-

munala pooler, externa/privata pooler med kom-

132 Se Josefsson (n 121).
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munal mark och externa/privata pooler. Vad gal-
ler externa pooler har statliga Sveaskog redan
pabdrjat ett sadant arbete.’® I de tyska och ame-
rikanska systemen finns det exempel pa att dven
myndigheter, motsvarande Trafikverket, Svens-
ka kraftnat, etc., skapar kompensationspooler
i och med att de aterkommande har behov av
kompensationsmark. Att tillata att kompensa-
tionspooler drivs av myndigheter, som aterkom-
mande tar mark i ansprak, kan verka tveksamt
om avsikten ar att skapa en oppen marknad.
Samtidigt visar forskningen att kompensations-
poolssystem allt som oftast inte &r Oppna mark-
nader utan reglerade marknader, och i en sddan
kontext skulle det inte vara otdnkbart att &ven
myndigheter sdsom Trafikverket skapar kom-
pensationspooler. Losningen &r jamforbar med
den stiftelselosning som Banverket etablerade
i samarbete med Naturvardsverket kring kom-
pensationsomradena for Natura 2000 vid Umea
adlvens delta i samband med Botniabanan.'* En
myndighets kompensationspool skulle i de fles-
ta fall falla i kategorin extern pool i och med att
den skulle behéva integreras externa markéagare
i poolen.

I en extern pool som ar privat, naringslivs-
eller myndighetsinitierad skulle den kunna
drivas som en stiftelse eller som ett bolag. I den
har kategorin skulle det ingd exempelvis pooler
bestdende av sammanslutningar av markéagare,
markédgande aktiebolag eller statliga aktiebolag.
Inom den skogliga sektorn ar det framforallt
dessa tre aktorer som ar relevanta i och med att
den svenska markagarstrukturen ar sa beskaf-

fad att majoriteten av skogsmarken dgs av en-

133 Se bland annat: https://www.sveaskog.se/press-och-
nyheter/nyheter-och-pressmeddelanden/2017/sveaskog-
och-boliden-genomfor-affar-kring-ekologisk-kompen-
sation/ (2021-02-11).

134 Se Naturvardsverket rapport 6818, 'Kompensationen
fér Botniabanans intrang i Umedlvens delta och slétter’,
(2018) s. 65-68.
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skilda agare (48 %), privatagda aktiebolag (24 %)
och statsdgda aktiebolag (13 %).'% I och med att
Sverige tacks av 69 % skog, 8 % jordbruksmark,
8 % naturligt grasbevuxen mark, 7 % myrar och
vatmarker, 5 % berg i dagen/6vrig mark och 3 %
bebyggd mark kommer skogsmarken vara en
viktig miljo for kompensationsatgarder eftersom
den dominerar Sveriges yta.!3® Avseende den
nast storsta marktypen, jordbruksmark, ar det
enskilda dgandet dominerande med 91,4 %.%%’

Med tanke pa markagarstrukturen i Sverige
ar det sannolikt att enskilda markédgare kommer
att utgora en viktig aktor for att mer storskaligt
kunna tillhandhalla kompensationsmark 6ver
stora delar av Sverige. Om distansen mellan ska-
dan och kompensationsomradet begransas och
en viss hektar kravs, sdsom i Tyskland, kommer
enskilda markédgare att bli en annu viktigare ak-
tor i och med att storre sammanhéangande omra-
den av bolagsskog inte kommer att ga att nyttja
overallt.

En kompensationspoolverksamhet som ut-
redningen diskuterade var kommunala kom-
pensatonspooler. Kommunal verksamhet le-
ver under sarskilda regler som galler oavsett
om poolen organiseras av kommuner, med
eller utan kommunal mark, eller av en extern
verksamhetsutovare som omfattar kommunala
markomraden. Anledningen till att dessa maste
sarskiljas fran 6vriga pooler ar att kommunal
verksamhet maste forhalla sig till verksamhets-
regler i framforallt kommunallagen (KL) dar det
kommunala handlingsutrymmet begransas.

Kommunal verksamhet ska som utgangs-
punkt lokaliseras inom kommunens gran-

ser och begransningen brukar betecknas som

135 Skogsstyrelsen rapport 2018/12. “Statistik om skogs-
agande 2017’ (2018).

13 SCB, Statistiska centralbyran. ‘Markanvandningen i
Sverige’. Sjunde utgavan. (2019).

137 Tbid.
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"lokaliseringsprincipen’.!* Aven om detta ar ut-
gangspunkten far kommunen delta i aktiviteter
som sker utanfor kommunens granser om det
ar till nytta eller anknyter till kommunens egna
medborgare. Om sa sker ska det finnas ett all-
mant intresse inom kommunen som aktiviteten
svarar pa. Ett allméant intresse behover inte med-
fora att alla medborgare i kommunen upplever
aktiviteten som nyttig utan kommunen kan fo-
kusera pa vissa fragor om det finns sakliga skal
for det.® Om exempelvis invanarna i en kom-
mun nyttjar ett rekreationsomrade i grannkom-
munen skulle upplatandet av mark for exploa-
tering inom kommunen kunna kompenseras
genom investeringar i rekreationsomradet. I
den amerikanska litteraturen har problem kring
distansen mellan kompensationen och exploate-
ringen lyfts fram som en svar etisk fraga och att
exploatera invanares narmiljo i en del av en stat
och sedan kompensera detta manga mil darifran
har kritiserats.!*

En form av kommunal organisation som
kan vara intressant for framtida kompensa-
tionspooler dr kommunalférbund. Kommunal-
forbundet &r en fristaende juridisk person som
kommuner kan lamna 6ver skotseln av vissa
kommunala angeldgenheter till.'*! Det &r inte
ndrmare specificerat vad for angeldgenheter
som far lamnas 6ver utan kravet ar att uppgiften
faller inom kommunens kompetens. Det med-
for att det inte finns nagon klar avgransning for
vilka kommunala angeldgenheter som far/inte
far overlamnas till kommunalférbundet. Efter
overlamnandet ar forbundet huvudman for de
fragor som medlemmarna flyttat 6ver och kom-
munerna har inte langre kvar kompetensen. Nar
kommuner samverkar med varandra i kommu-

nalférbund utstracks lokaliseringsprincipen for

138 2 kap. 1 § KL.

139 2 kap. 2 § KL.

140 Ruhl och Salzman (n 86).

141 Se dven 9 kap. 1-2 §§ KL och 3 kap. 8 § KL.
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verksamhetsomradet till att omfatta de samver-
kande kommunernas totala yta.!*?

I 9 kap. 37 § KL ges kommuner stora maj-
ligheter att inga avtal kring sina uppgifter och
kan flytta dessa till en annan kommun. Avtals-
samverkan kan exempelvis avse utredning och
beslutsfattande i olika drenden som innefat-
tar myndighetsutovning, dven under special-
lagstiftning.!* I 10 kap. KL finns bland annat
mojlighet att uppratta kommunala bolag, stiftel-
ser och lamna 6ver skotsel av kommunal angela-
genhet genom avtal till en privat utforare.'** For
kommunala bolag galler lokaliseringsprincipen
och de kan inte sjdlva med stod av 9 kap. 37 § KL
inga avtal om avtalssamverkan med andra kom-
muner eller landsting. Det finns likheter mellan
avtalsgrundad samverkan mellan kommuner
och ett kommunalférbund sa till vida att bada
tillvagagangsatten utdkar den geografiska ytan
som en kommunal kompensationspool skulle
kunna agera inom.'*

En begransning for eventuella kommunala
kompensationspooler dr att de som utgangs-
punkt inte far bedriva naringsverksamhet med
syfte att gora vinst, utan avsikten med verk-
samheten ska vara att tillhandahalla allmannyt-
tiga anlaggningar eller tjanster at medborgarna
i kommunen (sjilvkostnadsprincipen).!* Aven
hér finns det undantag och bland annat i 57 § la-
gen om allmdnna vattentjanster ges kommuner
mojlighet att skota driften av va-anlaggningar pa
affarsmassiga grunder, dven i andra kommuner.
Om det kravs undantag fran sjalvkostnadsprin-
cipen for etablering av kommunala kompensa-
tionspooler ar inte sjalvklart utan kommunen

kan istdllet upprétta en pool for att sdkerstilla

142 Prop. 2008/09:21 Kommunala kompetensfragor m.m.
s. 21-22.

143 Prop. 2017/2018:151 s. 27-28.

144 Ge bland annat 10 kap. 1-10 §§ KL.

145 9 kap. 37 § KL.

146 2 kap. 7 § KL.
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att de sjalva inte bidrar till nettoforlusten av bio-
diversitet.

Om forlusten av biologisk mangfald inom
en kommun &r en allmén angeldgenhet och fal-
ler inom den kommunala kompetensen finns
det alltsa ett antal olika 16sningar fér hur kom-
munerna kan agera for att skapa en kompensa-
tionspool. Kommunen kan skapa ett bolag, en
stiftelse, overlata fragan till ett kommunférbund
eller skriva ett avtal med andra kommuner och
sedan bilda en gemensam kompensationspool.
Vad som &r den basta 16sningen beror pa manga
aspekter men en relevant fraga ar om forlusten
ocksa ska ses som en social rattvisefraga och i
sa fall kan det ifragasattas om kompensations-
atgarder bor genomfdras utanfor kommungran-
sen som utgangspunkt.!¥” Mojliga undantag
skulle kunna vara exploateringar som sker nira
kommungransen och for dessa situationer ar det
mojligt att det behovs riktlinjer eller regler kring
avstandet mellan ett kompensationsomrade och
skadan. Tyskland ar exempelvis uppdelat i ett
antal naturomraden som kompensationsprojek-
tet for biotopomraden maste forhalla sig till.!#
Om det inte etableras riktlinjer kring avstand
skulle det mojliggora att exempelvis Kommu-
nalférbundet Skane skulle kunna driva en kom-
pensationspool med kompensationsomraden i
Osby kommun och dar kompensera for forlus-
ter i Trelleborgs kommun i och med att bada ar
medlemmar i samma kommunalférbund (Osby

ligger i norra Skane och Trelleborg i sddra).

5. Slutsatser

Utredningen om ekologisk kompensation sag
kompensationspooler som ett sdtt att forsoka
hantera de svarigheter som kringgardar instru-
mentet, bland annat bristande tillgang till lamp-

lig kompensationsmark. Skulle utredningens

147" Se kritiken kring detta i USA Ruhl och Salzman (n 86).
148 §8 (1), 9 (4) och bilaga 4 BKompV.
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forfattningsforslag genomforas och ekologisk
kompensation bli ett vanligare inslag vid plan-
laggning och tillstdndsprocesser dr det mojligt
att svarigheterna skulle bli annu storre. For att
testa kompensationspoolsidén foreslar utred-
ningen en forsoksverksamhet. Utifran andra
rattssystem, litteratur pa omradet och artikelns
analyser av svensk ratt gar det inte att forespraka
en konkret forsoksverksamhet utan att forst ut-
arbeta grundlaggande element, sdsom tillstands-
kriterier, innan en verksamhet kan paborjas. Det
ar noterbart att bade i Tyskland och USA efter-
fragas/utvecklas ytterligare regleringar for att
sdkerstalla att kompensationsatgarderna bland
annat gagnar manskliga och biologiska varden.

Det finns tidvis en overtro att marknaden
ska losa fragan om kompensationspooler och
det ar tydligt att av de system som finns varlden
over ar det endast undantagsvis som marknaden
sjalv utvecklat systemet.'*’ Istallet har de system
som haft detta som utgangspunkt rort sig mot
mer och mer regleringar for att hantera markna-
dens och olika offentliga aktorers misslyckan-
den att nd uppsatta mal om ingen nettoforlust
av biologisk mangfald. Detta gar tydligt att se i
den nordamerikanska utvecklingen och utvar-
deringar av det tyska systemet pekar ocksa at
det hallet. Givet de referenser som finns i andra
lander bor ett eventuellt svenskt kompensations-
vasende sattas i en storre kontext och indikera
en hogre ambition kring skydd och aterstallande
av den biologiska mangfalden.'

Néagot som saknas i utredningen och i den
allmanna diskussionen om ekologisk kompen-
sation ar hur den har typen av atgarder och

verksamheter ska fungera i relation till hur

149 Koh, Hahn och Boonstra (n 37).

150 Exempelvis miljomalet ett rikt vaxt och djurliv hade
2020 en negativ utveckling. Se Naturvardsverkets rap-
port 6919. ‘Miljomalen — Arlig uppfoljning av Sveriges
nationella miljomal 2020 — Med fokus pa statliga insat-
ser’ (2020) s. 395.
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aganderatten ser ut i Sverige och vilka typer av
avtal (som arrende, servitut, naturvardsavtal
etc.) som ska nyttjas och hur lange avtalen ska
gdlla. Detta dr ett snarigt omrade kantat av bade
traditionstyngda regler och kéanslor som med
varsamhet bor utredas ytterligare. Att forutsatta
att markégare ska anpassa sig och utifran eko-
nomiska incitament uppléta sin mark for kom-
pensationspooler Overensstimmer inte med
nordiska erfarenheter fran tidigare forsok att
innovativt utveckla naturskyddet i vardagsland-
skapet.!>! Naiva forsok att skydda och aterstilla
den biologiska mangfalden ar inte vad som be-
hovs i tider da listan av hotade arter dven i Sve-
rige expanderar.

Med grund i litteraturen och i huvudsak
de tyska och amerikanska rattssystemen har jag
diskuterat viktiga delar som en framtida kom-
pensationspoolsreglering skulle kunna inne-
halla. Diskussionen leder fram till en tillstands-
process som exempelvis for en stiftelse medfor
registrering (av stiftelsen) hos lansstyrelsen, en
kompensationspoolsansokan till en utpekad till-
standsmyndighet (forslagsvis Miljoprévnings-
delegationen) som provar poolen emot ett antal
kriterier, och for kompensationsatgarder som
inte provas vid anmalan kravs sedan exempelvis
ett 12:6-samrdd eller en anmalan om vattenverk-
samhet. Lansstyrelsen dar sedermera tillsyns-
myndighet och ansvarar for uppfoljning.

Kriterierna som poolen behover beskriva i
sin ansokan omfattar bland annat en motivering
av lokalisering, en beskrivning av omradets eko-
logiska egenskaper, markagarstrukturen i om-

radet och hur ett langsiktigt skydd/forvaltning

131 Primmer m.fl. (n 108) I Sverige kan kometprogram-
mets bristande maluppfyllelse och hoga administrativa
kostnader, jamfort med ordinarie naturvard, utgora ett
varnande exempel. Se Naturvardsverket rapport 6621,
”Kometprogrammet 2010-2014, Slutredovisning av re-
geringsuppdrag om att pabdrja ett samverkansprogram
med markédgare med kompletterande metoder for skydd
av natur” (2014).
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ska sdkerstallas. Den rattsliga regleringen skulle
kunna utformas med inspiration fran bade USA
och Tyskland, exempelvis skulle den svenska
lagstiftaren kunna formulera regler som ger
basstrukturen for kompensationsverksamheten
(som i Tyskland och USA) och 6verldamna fragan
om mer detaljerad reglering till Naturvards-
verket som bemyndigas att utforma bindande
foreskrifter (exempelvis kan de amerikanska
reglerna som aterfinns i “Final Mitigation Rule”,
se exempelvis CFR §230.98, utgora referens till-
sammans med BKompV).

Vid en eventuell kompensationspoolsregle-
ring vore det vardefullt om lagstiftaren tydligt
motiverar syftet med verksamheten. Om syftet
ar att sakerstalla att inga nettoforluster av bio-
logisk mangfald uppstar maste fragan om tids-
horisont beaktas. I dagsldget saknas det majlig-
heter att genom exempelvis ett naturvardsavtal
skydda ett omrade lidngre &n 50 ar. Ar det en
rimlig tidshorisont? Lagstiftaren har tidigare
motiverat att langre avtalstider riskerar att fa ne-
gativa samhéllsekonomiska konsekvenser.!>

Det ar ocksa virt att reflektera 6ver vad ett
inférande av ekologiska kompensationspooler
for med sig avseende var syn pa naturen. Fra-
gan rOr en etisk dimension och var relation till
naturen, miljon, ekosystem, arter och helt unika
individer. Det finns en risk att sjdlva begrepps-
bildningen kring “kompensation”, som ett satt
att efterstrava likvardighet mellan ett forlorat
omrade och ett annat, indikerar att vi kan ersat-
ta alla delar av den biologiska mangfalden och
aterskapa det som gar forlorat vid en exploate-
ring. Sa ar inte fallet. Med exempelvis restau-
reringsatgarder skapas andra liknande varden

men full ersattningsbarhet kan inte uppnas — det

152 Avvédgningen om 50 ar baseras pa en samhallseko-
nomisk analys och en vilja fran lagstiftaren att "skydda’
markégaren. Se Lagberedningens forslag till jordabalk I,
Forslag till lag om nyttjanderétt till fast egendom m.m.,
Stockholm 1905 s. 69.
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gar sd att sdga inte att rddda natur som exploate-
ras med natur pa en annan plats. Det har aldrig
varit latt att forsvara naturens olika varden och
det kommer inte bli lattare med kompensations-

pooler, men féorhoppningsvis kan de bidra till att
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minska nettoforluster av biologisk mangfald. Jag
har ovan redogjort for nagra aspekter som med
fordel kan beaktas och reflekteras 6ver innan
aven Sverige utvecklar sin reglering om ekolo-

gisk kompensation.
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An examination of the respective roles of applicable legal
regimes, competent institutions and the precautionary
principle for arguing for necessary measures to be taken
including remediation to be considered*
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Abstract

The ever-growing prevalence of the precautionary
principle and awareness of the vulnerability of hu-
man beings and of the environment gives rise to
stronger arguments for protecting and preserving
the environment. In this article, the author argues,
that an environmental problem emanating from
the mid-1940s, that was legal at the time and even
considered to be best practice, namely the dump-
ing of chemical weapons in the Baltic Sea after
WW2, needs to be re-evaluated in the face of the
progress of the recent decades. As the problem
constitutes significant pollution and includes risks
of serious harm and damage not only to the marine
environment, but also to humans and our many
legitimate uses of the sea, then more needs to be
done by exercising abundant caution. Especially,
as there are many scientific uncertainties not only
regarding the exact locations and fate of the chemi-
cal weapons in the Baltic Sea, but also how it affects
the whole ecosystem. By looking at the respective
roles of applicable legal regimes, competent insti-

tutions and the precautionary principle for argu-

* A shortened version of a Master’s Thesis of the same
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International Law at Utrecht University and supervised
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** Utrecht University — LLM Public International Law
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ing for necessary measures to be taken including
remediation to be considered, it will be shown, that
the logic behind the original conduct of dumping,
that is “out of sight, out of mind” does not pass

anymore.

Introduction

The harmfulness of chemical warfare agents
(CWA) and the suffering that their use has
brought cannot be overstated. This is evidenced
by the international community’s success in
eliminating this entire category of weapons,
from their development and production to their
use, by concluding the Chemical Weapons Con-
vention (CWC) and through its implementing
body, the Organisation for the Prohibition of
Chemical Weapons (OPCW). Even though the
CWC has 193 Member States and the OPCW has
made great progress by verifiably destroying
96% of the chemical weapons stockpiles declared
by possessor States, the problem of sea-dumped
chemical weapons after WW2 will remain haunt-
ing both the current generations and generations
to come. Especially if necessary measures are not
continued to be taken and further ones consid-
ered, including remediation, given the pletho-
ra of risks and uncertainties that arise from the

problem. For these purposes, ‘Chemical warfare
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agents represent environmental legacy contam-
inants as production and subsequent dumping
of CWA typically occurred decades ago.”! It is es-
sential to note, that the CWC does not cover the
chemical weapons dumped at sea before 1 Jan-
uary 1985.2 As well as that dumping chemical
weapons in the Baltic Sea in the mid-1940s was
legal at the time, even considered to be best prac-
tice and that the original conduct preceded any
legal regime under which it became highly regu-
lated or illegal. For example under UNCLOS or
with the wide-range ban on dumping of hazard-
ous waste at sea stipulated under the 1974 Oslo
Convention for the Prevention of Marine Pollu-
tion by Dumping from Ships and Aircraft® and
the overarching ban in place in the 1996 Proto-
col to the Convention on the Prevention of Ma-
rine Pollution by Dumping of Wastes and Other
Matter. This is why it is important to analyse the
current conduct and the law applicable to this
problem, with a specific focus on applicable le-
gal regimes and competent institutions.
Therefore the research question is, that
through which applicable legal regimes and
competent institutions has the problem of
dumped CWAs in the Baltic Sea after WW2 been
tackled and on what basis, including the appli-
cation of the precautionary principle, can a re-
sponsibility to take necessary measures, as well
as to consider remediation, be established and
what are the respective roles and considerations
in this regard? In Chapter One the background
information and facts will be stated, including
what happened and what is the significance

and extent of the problem and associated risks.

I Hans Sanderson and others, ‘Environmental Hazards
Of Sea-Dumped Chemical Weapons’ (2010) 44 Environ-
mental Science & Technology, p. 4389.

2 Found in Art. III (2) and Art. IV (17) of the CWC.

3 Superseded by the 1992 Convention for the Protection
of the Marine Environment of the North-East Atlantic
(OSPAR).
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Chapter Two will involve looking at the compe-
tent institutions and applicable legal regimes,
to which extent do they address the issue and
what has been done and is being done. Chap-
ter Three puts forward the role of precautionary
approach and its constituent elements, as found
in relevant documents and cases, including an
analysis on how does it apply to the issue and
how can it be instrumentalized for arguing for
responsibility to take necessary measures and
consider remediation as an alternative course
of action. In Chapter Four the aforementioned
findings will be synthesised, such as considera-
tions on responsibility for current conduct, due
diligence and arguments for required measures
to be taken and remediation considered, what
those exactly entail and what legal questions and
problems arise, as well as suggestions for a way
forward with a focus on competent institutions.
The research methodology to be applied is doc-
trinal research, however in addition to analysing
the law applicable to the problem, it will also in-
volve a synergy between scientific findings and
law, as this is necessary to show the gravity of
the problem and strengthen the case for the ap-
plication of precautionary principle and action

to be taken on the basis of it.

1. Background information and facts
connected to the problem

1.1 Generally on the history

Chemical weapons were produced in mass
quantities during WW I and WW II. Chemical
warfare agents were not used in European bat-
tles in WW II, despite Hitler’s plans to use them,
as the Allied warnings of retaliation prevented

their use.* Nonetheless, during WW II Germany

4 Geoffrey P. Glasby, ‘Disposal of chemical weapons in
the Baltic Sea’ (1997) 267-273, Volume 206, Science of
The Total Environment, p. 268.
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produced approximately 65 000 tonnes, Britain
produced almost 55 000 t and the Soviet Union
also produced a large, unspecified amount of
chemical warfare agents.® At the end of the war
around 296 000 t of chemical weapons were dis-
covered in Germany by the Allies, this counts for
all types of munitions and the varying weight of
their casings.® In fact, it is not possible to speci-
fy an accurate net weight of the warfare agents
alone because the quantity of chemical warfare
agents varies for the individual types of muni-
tions, depending on their purpose; the figure ac-
counted for both intact munitions with chemical
warfare agents, as well as empty shells; also, the
information about the composition of the vari-
ous munitions cargoes is highly inadequate.”
The various methods undertaken to get rid
of these weapons included destruction by in-
cineration, burying in flooded mines, dumping
at sea or transporting them abroad for study or
stockpiling. However, it was decided that the
bulk of the munitions should be disposed of
by dumping at sea.® Originally the idea was to
dump these weapons in the Atlantic Ocean at a
depth of 4000 m, 200 nm NE of the Faroes, how-
ever the dumping was not conducted in such
a way, as for example the Soviet fleets did not
even have special ships for this purpose and
therefore dumped the material in the Baltic Sea.’
In addition to the Government of the U.S.S.R, the
dumping of captured German chemical warfare
agents at sea was done by decision of the Pots-
dam conference and included the other Allied

military administrations, i.e. the USA and the

5 Ibid.

¢ Ibid.

7 HELCOM, ‘Report on chemical munitions dumped
in the Baltic Sea” Report to the 16th Meeting of Helsinki
Commission (1994) HELCOM CHEMU, 1994:43, p.9.

8 Cf. Glasby (n 4).

? Tbid.
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UK.10 When it comes to France, it is stated that
they have not submitted any official reports on
chemical warfare materials found in their occu-
pation zone.™ It should be noted that dumping
ammunition and other military equipment at
sea was common practice amongst States after
WW II, both in Europe and worldwide.!?

1.2 Dumping in the Baltic Sea and in close
proximity in the Skagerrak

Even though considerable amounts of chemical
weapons were dumped in the areas of the Atlan-
tic Ocean, the Mediterranean Sea, the Black Sea,
the North Sea, and the Baltic Sea, the focus of
this research is on the last mentioned area. The
verified quantities of chemical munitions that
were dumped in the Baltic Sea are as follows,
approximately 32 000 t in the Bornholm Basin
(dumped 1945-1948, smaller amounts in 1959—
1965), approximately 2 000 t in the Gotland Basin
(dumped in 1947) and approximately 5 000 t in
the Little Belt (dumped in 1945).1* The 34 000 t
of chemical weapons (containing about 12 000 t
of CWA) in the Bornholm Basin and Gotland
Basin were dumped there in 1947 and 1948 on
orders of the Soviet Military Administration in
Germany (SMAD).!* Whilst a large part of the
stocks found in the Soviet occupation zone were
dumped there, the U.S. and British authorities

10 Nicole Hoher and others, ‘Toxic effects of chemical
warfare agent mixtures on the mussel Mytilus trossulus
in the Baltic Sea: A laboratory exposure study’ (2019)
112-122, Volume 145, Marine Environmental Research,
para. 1.

11 HELCOM, ‘Chemical Munitions Dumped in the Bal-
tic Sea” Report of the ad hoc Expert Group to Update and
Review the Existing Information on Dumped Chemical
Munitions in the Baltic Sea (2013), HELCOM MUNI, Bal-
tic Sea Environment Proceedings, p. 28.

12 Cf. Nicole Hoher and others (n 10).

13 Cf. HELCOM 19%4 (n 7), p. 12. Dates updated from
2013 HELCOM Report.

14 Ibid., p. 9.
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dumped chemical warfare materials in areas of

the Skagerrak instead.”®
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Figure 1 showing various dumping grounds and
transport routes with regards to chemical weapons
in the Baltic Sea.'®

Recent archive investigations as part of the 2013
HELCOM (Baltic Marine Environment Protec-
tion Commission - Helsinki Commission) Report
re-confirms that a total of 40,000 tonnes of chem-
ical warfare materials were dumped in the Baltic
Sea, but that the amounts of chemical warfare
agent mixtures contained in them was 15,000
tonnes, which is slightly more than estimated
earlier in the 1994/1995 HELCOM Report.!” The
2013 HELCOM Report points out, that despite
some clarifications, there remains uncertainty
on the amounts and locations of dumped chem-
ical warfare materials, as: ‘Rarely is gapless and
precise information available from official corre-
spondence that must have accompanied the ac-
tivities of trafficking chemical warfare materials
over land, in harbours and at sea.”'® For exam-

ple, there are also witness reports of addition-

15 Cf. HELCOM 2013 (n 11), p. 28.
16 Tbid., Figure 14, p. 31.

7 Ibid., p. 85.

18 Tbid.
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al dumped chemical weapons, which have not
been confirmed from other sources."”

In addition approximately 20,000 tonnes of
chemical munitions were dumped by sinking
9 vessels west of Maseskar lighthouse in Skag-
errak.?’ Whilst the dumping sites in Skagerrak
are not at the heart of the Baltic Sea and hence
will not be the primary focus of this research, it
is still of importance, as it connects the North Sea
and the Kattegat sea area, which in turn leads
to the Baltic Sea. It is also of use for making a
comparison between the Skagerrak and the Bal-
tic Sea, when it comes to original conduct of the
dumping and the availability of information. In
Skagerrak the positions of the wrecks and infor-
mation about ship loadings are relatively exact,
whilst in the Baltic Sea it is held, that part of
the chemical weapons were thrown overboard
during transport to the dumpsites, considera-
bly adding to the uncertainty regarding the ex-
act scale and locations of the dumped CWAs.!
Adding to the aspect of the CWA being scattered
throughout the Baltic Sea is the fact, that the ma-
terials in wooden crates did not stay contained
within the planned 3 nautical mile radii, as they
floated and drifted as far as the Swedish coast.??
As well as the fact, that: ‘Navigation was by
dead reckoning and was in error on days with

poor visibility.”?

1.3 Important characteristics of the Baltic Sea

There are numerous unique characteristics of the
Baltic Sea, which make looking at this problem
in connection with it interesting, but also speak
towards the sensitivity of the Baltic Sea and seri-

ousness of the problem. The Baltic Sea is relative-

19 Cf. HELCOM 1994 (n 7), p. 11. See further on witness
reports on p. 11-12.

20 Tbid.

2 Cf. Hoher and others (n 10).

2 Cf. Glasby (n 4), p. 269.

2 Tbid.
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ly shallow, with an average depth of 52 metres?,
which means that there is a high risk of interac-
tion of CWAs with legitimate uses of the seas.
Therefore, “The impaired quality and utilization
of the sea floor affects various sectors, such as
fishing, mining of natural resources, installing
of underwater pipes and cables, construction
of off-shore facilities (e.g. wind power stations),
maritime traffic and tourism.’>

For example the experiences of the Nord
Stream pipeline laying project between 2005 and
2011 substantiated the claim that chemical muni-
tions pose a threat to developments even outside
the limits of ‘foul grounds” and munitions dump-
sites marked on navigational charts.?® Whether it
be laying sea cables or pipelines or constructing
offshore wind farms, ‘“The increasing amount of
activity on the seafloor also increases the risk
of coming into contact with chemical warfare

agents.’”

Furthermore, side scan sonar images
from Gotland have revealed, that there are bot-
tom trawling scars on the seabed, despite the
prohibition of the fishing activities in the area.?®
This poses two problems, firstly, it could be re-
sponsible for dispersing munitions and contami-
nated sediments and secondly, it poses consider-
able risk for fisherman to come into contact with
CWA s through by-catch.?

The relative shallowness of the Baltic Sea
means that taking further action is made possi-
ble or at least not completely unrealistic thanks

to this factor. Other characteristics, sadly, do

2 Michat Czub and others, ‘Deep Sea Habitats in the
Chemical Warfare Dumping Areas of the Baltic Sea’
(2018) 616-617 Science of The Total Environment, para. 1.
% Cf. Hoher and others (n 10).

% Cf. HELCOM 2013 (n 11), p. 74.

7 TIbid.

28 Jacek Beldowski and others, ‘Chemical Munitions
Search & Assessment—An evaluation of the dumped
munitions problem in the Baltic Sea’ (2016) 85-95, Vol-
ume 128, Deep Sea Research Part II: Topical Studies in
Oceanography, para. 3.1.

¥ Ibid.
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not have such a positive side to them and speak
more towards the seriousness of the problem. It
is a semi-enclosed basin with less than 5% sea-
water exchange rate with the North Sea.* Due to
the narrow connection to the North Sea and the
limited water exchange, the Baltic Sea acts as a
sink for chemicals of all kind, including CWAs.*!
Furthermore, every decade or so there is a major
storm that introduces in excess of 100 cubic kilo-
metres of North Sea water into the Baltic within
several days.*? During such events, the anoxic
basins of the Baltic (including the Gotland and
Bornholm Basins), which comprise 5% of the to-
tal area of the Baltic, are flushed and the sedi-
ment of the surrounding areas are extensively re-
worked, meaning that the toxic materials within
these bottom waters would have been dispersed
throughout the Baltic every decade or so.*

To make matters worse, it should be noted,
that the Baltic Sea is already subject to an existing
environmental degradation linked with nutrient
overload that caused reduction of dissolved oxy-
gen and has resulted in a massive “dead zone” .34
By most recent accounts, this covers an area of
70,000 square kilometres (with the total area of
the Baltic Sea being 377,000 square kilometres)
— roughly the size of Ireland and the current
stress on the sea is “unprecedented”.® It is held
to be ‘extremely vulnerable to human induced
pollution and disturbances.”?® Further factors,
that make the Baltic Sea a particularly fragile

ecosystem are, that it’s a relatively young sea

30 Cf. Glasby (n 4), p. 269.

31 Cf. Hoher and others (n 10).

32 Cf. Glasby (n 4), p. 269.

3 Ibid., p. 269-270.

3 Ibid., para. 1.1.

% Daniele Selby and Erica Sanchez, “The Baltic Sea Now
Has A Suffocating ‘Dead Zone’ The Size Of Ireland’
(Global Citizen, 2019) <https://www.globalcitizen.org/en/
content/baltic-sea-dead-zone-low-oxygen-levels/> ac-
cessed 14 February 2019.

% Oceana Report, ‘Baltic: Conservation proposals for
ecologically important areas in the Baltic Sea” (2011) p. 6.
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‘...characterized with special biodiversity and
simple systems where each species plays an im-
portant role in maintaining the structure and
dynamics of the whole system.”®” Also, that one
species disappearing ‘may cause irreversible
damage to the whole network because no other
species may have the same ecological require-

ments to replace the vanished one.”

1.4 Overview of the types of warfare

agents dumped and the risk to the marine
environment

Before moving on to analysing the main associ-
ated risks from sea-dumped chemical weapons
in the Baltic Sea in more detail, it is important to
give an overview of the types of warfare agents
dumped. In the largest dumping area of the Bal-
tic Sea, the Bornholm Basin, these are held to be
mustard gas, viscous mustard gas, Clark I, Clark
II, Adamsite, chloroacetophenone and with
less certainty also phosgene, nitrogen mustard,
tabun.® ‘Their toxicity depends on their long-
term stability and their hydrolysis characteris-
tics in seawater.”*® Mustard gas, chloroacetophe-
none phosgene, nitrogen mustard and tabun
‘break down in sea water at varying rates to less
toxic, water soluble compounds and do not pose
long-term threats to the marine environment.’4!
The most problematic agents that persist in the
marine environment for a long time can be split
into two. Firstly, viscous mustard gas, which
together with sand and mud particles from the
seafloor forms lumps, further hindering the re-

lease of the mustard gas.** Secondly, Clark I and

% Tbid.

3 Tbid.

¥ Cf. HELCOM 1994 (n 7), p. 12.
40 Cf. Glasby (n 4), p. 270.

4 Tbid.

42 Tbid.

IT and Adamsite which hydrolyze to form com-
pounds that contain arsenic.®

It is also important to note that the various
munitions and containers containing CWAs are
now in varying stages of decomposition. Whilst
some have remained intact, others are leaking
contents into the environment “...at a rate that
cannot be estimated given present knowledge
on the quality of material used to make them,
posing a risk for the Baltic Sea ecosystem.’* In
addition to the variability of the materials used
for the storage of CWAs, there are numerous en-
vironmental conditions determining the corro-
sion process at the dumping sites, such as oxy-
gen concentrations and salinity.** It has been es-
timated, that munitions in ’...the Baltic Sea may
be degraded in the period between five to hun-
dreds of years.”* Therefore suggesting that we
are at a critical timeframe to take further meas-
ures before all of the munitions rust through.

CWAs can cause both acute toxic effects, as
well as chronic toxic effects, on this point a 1975
Stockholm International Peace Research Insti-
tute study stated that: “The hazards of chemical
warfare agents are by no means adequately de-
scribed simply by their acute effects.”*” The first
major risk arising from sea-dumped chemical
weapons, that will be covered, is that relating
to the threat to the marine environment. ‘Fish,
marine mammals and sea birds may come into
direct contact with the chemical warfare materi-
als themselves (e.g., leaking munitions or lumps
of chemical warfare agent) or via contaminated

food.”#® This will likely result in ‘chronic toxic

4 Ibid., p. 271.

4 Cf. Beldowski and others (n 28), para. 1.

4 Cf. Hoher and others (n 10).

46 Nico van Ham, ‘Investigations of risks connected to
sea-dumped munitions’ (2004) NAIV, volume 44 — Tine
Missiaen and Jean-Pierre Henriet (eds) As found in: Al-
exander Lott (n 220), p. 59.

47 Cf. HELCOM 2013 (n 11), p. 64.

8 Ibid., p. 81.
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effects which manifest as behavioural changes
and superficial injuries’.* Mainly sediment ac-
tive species (for example sole) and omnivorous
fish (for example cod), are held to be potentially
at risk, whereas more pelagic species would be
at lower risk.”

Primarily cod has been the subject of studies,
as: “There is a potentially significant overlap be-
tween the dump site, fertile fishing grounds and
the breeding grounds of cod (Gadus morhua)
east of Bornholm...”.! Since cod is an econom-
ically and ecologically important fish species to
the Baltic Sea, suggests, that it might be particu-
larly at risk from dumped CWAs.>? Whilst stud-
ies on cod health parameters have revealed no
major overall differences between CWA dump-
sites and reference areas, some of the indicators
measured in cod did show responses in dump-
sites of chemical munitions (mainly east of Born-
holm).>® These could reflect negative effects of
CWA on the health status, however, this could
also relate to the stagnation and anoxic condi-
tions of the water during parts of the sampling
period, therefore further adding to the scientific
uncertainty.>

There is a significant problem in the fact
that the evaluation of the environmental risk of
CWAs is mostly limited to model-based assess-
ments and very few experimental studies have

’

been done.®® For example “...mussels caged
within the Bornholm dumping site showed a
higher degree of stress as assessed by lysoso-

mal membrane stability compared to a reference

4 Tbid.

%0 Hans Sanderson and others, ‘Screening level fish com-
munity risk assessment of chemical warfare agents in the
Baltic Sea’ (2008) 846-857, Volume 154, Journal of Haz-
ardous Materials, para. 5.

51 Ibid., para. 1.

52 Tbid.

5 Cf. Beldowski and others (n 28), para. 3.5.2.

5 Tbid.

% Cf. Hoher and others (n 10).
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’

site.”®® Furthermore, ...studies conducted in
the Mediterranean Sea have shown that leaked
organoarsenic-based CWAs are likely to cause
dermal blistering and induce DNA- and histo-
pathological damage in fish.””” A paramount
hindrance to further impact models or risk as-
sessments is, that there is a lack of studies on
the impact of CWAs and their degradation and
transformation products, especially as ‘evalua-
tions of single and mixture effects of CWAs on
model organisms are rare’.”® This information is
needed to understand the impacts of these com-
pounds on Baltic Sea biota, in order to help esti-
mate the environmental risks.”

One such recent exposure experiment, from
March of 2019, looking specifically at the toxic
effects of chemical warfare agent mixtures on
the mussel Mytilus trossulus in the Baltic Sea
has proved bioaccumulation of oxidized CWAs
into marine organisms, impairments on mussels
by oxidized CWAs at the subcellular and func-
tional level and that effects occurred even at low-
est exposure concentrations.®’ Since this was the
first study proving bioaccumulation of oxidized
CWAs into marine organisms, it goes to further
show, that even though around 70 years have
passed since the original dumping, there are still
significant scientific uncertainties regarding the
effects on the marine environment. This is fur-

ther evidenced by the fact, that even though this

56 Jacek Beldowski and others, ‘Arsenic concentrations
in Baltic Sea sediments close to chemical munitions
dumpsites” (2016) 114-122, Deep Sea Res. Part II Top.
Stud. Oceanogr, as found in cf. Hoher and others (n 7).
57 Camilla Della Torre and others, ‘DNA damage, severe
organ lesions and high muscle levels of As and Hg in
two benthic fish species from a chemical warfare agent
dumping site in the Mediterranean Sea’ (2010) 2136—
2145, Sci. Total Environ and Camilla Della Torre and
others, ‘Environmental hazard of yperite released at sea:
sublethal toxic effects on fish’ (2013) 246-253, J. Hazard
Mater. As found in: cf. Hoher and others (n 10).

%8 Cf. Hoher and others (n 10).

% TIbid.

0 Ibid.
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recent study could be considered to have provid-
ed ground-breaking findings, it still states how
much more there is in relation to it that should
be looked into. It is pointed out, that future stud-
ies should for example focus on both single and
mixture effect analysis of CW components, as
well as research the potential metabolites of the
used compounds in order “...to increase knowl-
edge about toxicity and toxic mechanisms of
CWA compounds and their corresponding neg-

ative health effects on marine species.”®!

1.5 Risk posed to humans by CWAs

Having previously covered some aspects of
what problems sea-dumped CWAs pose to hu-
mans under the part on the Baltic Sea’s unique
characteristics, it is now important to provide
some further considerations of this second ma-
jor risk in addition to the previously covered risk
to the marine environment. It is evident, that
there are informational uncertainties regarding
the exact contents, locations, etc. of the dumped
CWAs, as well that it poses problems for various
legitimate uses of the sea. Of these, further refer-
ence needs to be made to the risk of coming into
direct contact with CWAs, most of all this affects
fishermen. The 2013 HELCOM Report lists other
groups of people who may be at risk of coming
into contact with CWAs, such as: offshore con-
struction and maintenance workers, sub-surface
entrepreneurs and workers, harbour staff and
workers, rescue and emergency services, recre-
ational divers and beach visitors.

Before moving onto the risk to fishermen,
some reference needs to also be made to the po-
tential risk of seafood consumers eating contam-
inated fish. Catches contaminated with warfare
materials are destroyed and even if some fish
showing biomarker responses slips through to-

gether with regular catch, then it is unlikely that

o1 Ibid., para. 5.
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it would go unnoticed in the sorting stage and
reach the consumers.® In a study in 2009 it was
still considered, that the fishing limitations in
the dumpsites should not be relaxed, as “Under a
worst-case scenario consumption with respect to
cancer health endpoints, a maximum of 0-1 fish
meals per month caught from the primary and
secondary dumpsites, respectively, is recom-
mended, based on the presence of organoarsenic
CWAs alone.”®

The study calls for a further empirical
site-specific risk assessment and states uncer-
tainties ‘concerning human exposure to Yperite
and speciation of As in the environment and in
fish from a CWA dumpsite, as well as the car-
cinogenesis of arsenicals.”** Even though wide
scale contaminated seafood reaching consum-
ers is unlikely, there is still some risk, bearing
in mind the limitations of the studies and un-
certainties about the problem overall, as well
as the fact, that fishing has taken place nearby
the dumpsites, as evidenced by the earlier men-
tioned bottom trawling scars.

Fishermen have been the main group affect-
ed by chemical warfare agents since dumping
activities were concluded, since the highest risk
is fishing inside or near to the former dumping
areas, this risk is now lessened thanks to those
areas being marked on the official sea charts.%
However, there is also a risk when fishing out-
side the marked dumpsites, due to the former
practice of en route dumping and other ways
in which the CWAs have ended up elsewhere.*
Most of the occasions, that fishermen come

into contact with CWAs is through trawling up

62 Cf. HELCOM 2013 (n 11), p. 80.

% Hans Sanderson and others, ‘Human health risk
screening due to consumption of fish contaminated with
chemical warfare agents in the Baltic Sea’ (2009) 416-422,
Volume 162, Journal of Hazardous Materials, para. 5.

64 Tbid.

6 Cf. HELCOM 2013 (n 11), p. 71.

% TIbid.
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lumps of sulphur mustard, often still with the
explosives attached to it, in which case the CWAs
need to be emergency-relocated.®” Even though
sulphur mustard mixtures represent about 63%
of all materials dumped near Gotland and Born-
holm, it accounts for 88% of all reported fishing
incidents, probably due to the formation of per-
sistent lumps.® For example the officially report-
ed chemical warfare material catches by fisher-
men in the waters around Bornholm between
1994 and 2012 total some 5.4 tonnes of warfare
agent mixtures by net weight.®” Furthermore,
‘Between 1968 and 1984, 202 catches amounting
to 395 tonnes of seafood had to be destroyed.””°
Danish statistics are seen to be reliable due
to Danish regulations, as there are compensation
systems and obligations to report incidents in
place and in case chemical munitions are trawled
up outside the areas marked on sea charts, then
fishermen are normally compensated for dam-
aged gear and contaminated discarded catch.”!
Unfortunately other Baltic states do not have
such systems and obligations in place and con-
sequently most incidents have been reported by
Denmark.”? It is also said, that: ‘As there are un-
certainties associated with the reporting of inci-
dents, the figures do not necessarily reflect the

actual situation.’”

7 Ibid.
6 Ibid., p. 85.
® Tbid., p. 72.
7 Tbid.
7t Ibid., p. 73.
72 Tbid.
7 Tbid.
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2. Competent institutions and applicable
legal regimes

2.1 United Nations General Assembly
Resolution

To set things into perspective, the starting point
shall be the United Nations General Assembly
Resolution A/RES/65/149 adopted in 2010 on
‘Cooperative measures to assess and increase
awareness of environmental effects related to
waste originating from chemical munitions
dumped at sea’. It starts by noting and recalling
the various developments in the field of envi-
ronmental law, such as the relevant provisions
of the 1992 Rio Declaration, the relevant interna-
tional and regional instruments from UNCLOS
to the Helsinki Convention and even takes note
of the efforts of HELCOM. The UNGA notes,
that ‘Member States, international and regional
organizations and civil society have undertaken
activities to discuss the issues relating to waste
originating from chemical munitions dumped
at sea and to promote international cooperation
and exchange of experience and practical knowl-
edge’.”

It acknowledges the concerns about the po-
tential long-term environmental effects, the po-
tential impact on human health and the impor-
tance of raising awareness of the environmental
effects relating to the problem. Furthermore, the
UNGA invites Member States and international
and regional organizations to keep the issue un-
der observation and to cooperate and voluntari-
ly share relevant information on this issue.” The
Secretary-General is invited to seek the views of
Member States and relevant regional and inter-
national organizations on issues relating to the

environmental effects connected to the problem,

7% United Nations General Assembly Resolution, ‘Co-
operative measures to assess and increase awareness of
environmental effects related to waste originating from
chemical munitions dumped at sea’ (2010) A/RES/65/149.
7> Ibid.
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‘...as well as on possible modalities for interna-
tional cooperation to assess and increase aware-
ness of this issue’”® This Resolution, adopted un-
der Lithuania’s initiative and by consensus, goes
to show the seriousness of the problem, as well
as contributed towards making it more visible
and prompting broader engagement in relation
to it.

2.2 Convention on the Protection of the
Marine Environment of the Baltic Sea Area
and the Helsinki Commission

Having referred to the extensive HELCOM re-
ports on the problem on numerous occasions
in Chapter One it is only fair to come to it next
under this Chapter. HELCOM is the governing
body of the Convention on the Protection of
the Marine Environment of the Baltic Sea Area,
known as the Helsinki Convention.”” The Con-
tracting Parties are Denmark, Estonia, the Eu-
ropean Union, Finland, Germany, Latvia, Lith-
uania, Poland, Russia and Sweden. Under Art.
4(1) of the Convention, it is stated, that it applies
‘...to the protection of the marine environment
of the Baltic Sea Area which comprises the wa-
ter-body and the seabed including their living
resources and other forms of marine life.’

Since it covers the whole of the Baltic Sea
Area bounded by the parallel of the Skaw in
the Skagerrak’, means that all of the CWA
dumpsites in the Baltic Sea Area fall under the
geographical scope of the Helsinki Convention
and HELCOM. As the full name of the Helsin-
ki Convention suggests, the main goal of the
legal regime and its governing body is to take

7

various relevant measures “...to prevent and

76 Tbid.

77 Helsinki Convention (1992). All information on HEL-
COM and the Helsinki Convention taken from the offi-
cial website at: <http://www.helcom.fi/> accessed 31 May
2019.

78 Art. 1 of the Helsinki Convention.
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eliminate pollution in order to promote the eco-
logical restoration of the Baltic Sea Area and the
preservation of its ecological balance.”” In fact,
it makes direct reference to harmful substances
in Art. 5 of the Convention and states, that the
Contracting Parties undertake in accordance
with the provisions of this Convention and by
implementing the procedures and measures of
Annex [, “...to prevent and eliminate pollution
of the marine environment of the Baltic Sea Area
caused by harmful substances from all sources.’
Furthermore, one of the duties of the Commis-
sion is to promote in close co-operation with
appropriate governmental bodies and where
appropriate also with other competent regional
and other international organizations, ...addi-
tional measures to protect the marine environ-
ment of the Baltic Sea Area...”®" mainly through
scientific, technological and statistical informa-
tion and research.

Therefore it is no surprise that it is the HEL-
COM, which created the ad hoc Working Group
on Dumped Chemical Munition (HELCOM
CHEMU)in 1993, which resulted in a 1994 Re-
port and the Final Report in 1995 (the aforemen-
tioned 1994/1995 HELCOM Report). The Helsin-
ki Commission decided at its 2010 Ministerial
Meeting to establish the ad hoc Expert Group to
Update and Review the Existing Information on
Dumped Chemical Munitions in the Baltic Sea
(HELCOM MUNI), the resulting Report being
the aforementioned 2013 HELCOM Report. The
2013 HELCOM Report is held to be a regional
fulfilment of UN General Assembly Resolution
A/RES/65/149.%1 These reports could be held to
constitute the most comprehensive work done
regarding the problem, as they bring together

relevant information from various fields, experts

7 Art. 3(1) of the Helsinki Convention.
80" Art. 20(e) of the Helsinki Convention.
81 Cf. HELCOM 2013 (n 11), p. 11.
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and sources. Since the 2013 HELCOM Report is
the most up-to-date one, then it is important to
analyse its findings, especially as it re-adjusted
the formerly drawn conclusions and recommen-
dations of the 1994/1995 HELCOM Report.®
Having covered the various risks to the marine
environment and to humans in some detail in
the previous Chapter, the focus here is on spe-
cific recommendations for current and further
efforts to tackle the problem, which HELCOM
has divided into three groups, called Investigate,
Manage and Inform respectively.

Under the Investigate group, HELCOM
encourages and recommends the Contracting
Parties, firstly, to carry out, support and facili-
tate archival research.®® Which is likely to reveal
‘new or additional information on the dumping
of chemical warfare materials and the possible
co-disposal of conventional munitions in the
Baltic Sea’.3

Secondly, to carry out, support and facilitate
technical research.® Technical research will fur-
ther help to decrease some of the scientific un-
certainty, by gathering “precise, site-specific data
on the types, quantities, status and spreading of
sea-dumped warfare materials and their constit-
uents in the Baltic Sea.’%

Finally, ‘...to share detailed information on
the findings both within and outside the Baltic
Sea region taking into account the UN General
Assembly Resolution A/RES/65/149.”%” Research
transfer is needed to increase the overall knowl-
edge regarding the issue and sharing informa-
tion inter-regionally helps towards well-in-

formed risk assessments.®® ‘Likewise, single

8 Ibid., p. 86.

8 Ibid., p. 87.

8 Tbid.

8 Tbid.

8 Tbid.

87 Ibid., p. 87-88.
8 Tbid.

findings of warfare materials should be cross-
checked with historical references.”® In relation
to the dumpsite off Maseskar bordering the
Helsinki Convention Area, HELCOM has called
for further national and/or international studies
because of the scarcity of information and has
suggested, that this could be done in coopera-
tion with OSPAR.%

As a part of the five recommendations under
the Manage group, HELCOM recommends the
Contracting Parties “...to support and facilitate
the development of suitable analytical methods
and improving analytical capabilities.””! What
is meant by this, is that ‘further development of
chemical analytical methods is needed as well as
updating the ecotoxicological and physicochem-
ical properties assessments.’*

Secondly, “...to support and facilitate the
development of suitable guidelines for carrying
out surveys and testing methods.””® Guidelines
for periodical surveys ‘both in known and sus-
pected dumpsites are necessary in order to es-
tablish trends and foresee possible changes in
the environment in these areas.**

Thirdly, “...to support and facilitate the de-
velopment of suitable instruments and meth-
ods for site-specific risk assessments.””® Doing
so helps with “taking into account the threats to
humans and the marine environment, including
possible acute, chronic and long-term effects.”*

Fourthly, ‘...to transfer procedures and ex-
periences for intentional recovery that exist un-
der the provisions of current international legal

797

instruments.””” Due to “...the increasing use of

8 Tbid.
% Ibid., p. 85.
91 Ibid., p. 88.
2 Ibid.
% Ibid.
% Ibid.
% Ibid.
% Ibid.
7 Ibid.
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the seafloor, the intentional recovery of chemi-
cal warfare materials, where applicable, might
no longer be excluded as a site-specific manage-
ment option...”.”® This needs to be done in ac-
cordance with nationally accepted guidelines or
the results of risk assessments.

The final HELCOM recommendation to the
Contracting Parties under the Manage group
is: “...that response teams should be deployed
and that on their advice re-location of caught
chemical warfare material may be considered
as an acceptable emergency measure.”” This is
due to the continuing risks associated with un-
intentional catches of chemical warfare materials
for the crews of fishing vessels operating in the
vicinity of dumping areas.!® On this point, it is
worthwhile mentioning that HELCOM has had
detailed guidelines for fishermen in place since
1995, based on recommendations elaborated by
HELCOM CHEMU (Annex 3 of the final report
of the HELCOM CHEMU).

Last but not least, the Inform group of a
further five recommendations, as part of which
HELCOM recommends the Contracting Parties:
‘...to consider this report as a step in an on-go-
ing process and to establish a working process
for periodical updates after significant new in-
formation becomes available.”'! Updating the
HELCOM Report will become necessary ‘with
regard to on-going national and international
activities and projects.”!%2

Secondly, “...to support and facilitate the
development and operation of such informa-
tion portals and other relevant measures to in-
crease public awareness.”1® Public awareness

needs to be furthered by providing “up-to-date

% Tbid.

% Tbid., p. 88-89.
100 bid.

0L bid., p. 89.
102 hid,

103 bid.
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information on sea-dumped warfare materials,
including white phosphorus in the Baltic Sea re-
gion, and on-going activities’, bearing in mind
UN General Assembly resolution A/RES/65/149.
This includes specific local information “...in
areas of concern for the possible occurrence of
white phosphorus.”%

Thirdly, “...to support and facilitate such na-
tional centres (what is meant by this is: national
centres or responsible organizations for the col-
lection of information on sea-dumped warfare
materials- HHK).”1% This also includes ‘the co-
ordination of response and training activities for
the decontamination of vessels and equipment,
as well as the treatment of affected people.’1%

Fourthly, “...to carry out, support and fa-
cilitate the update and development of suitable
guidelines for all potentially affected groups.”'"
The increasing use of the seafloor by the sever-
al groups shortly referred to in Chapter One,
means that there are several possibly affected
groups that run the risk of potential contact with
sea-dumped chemical and conventional muni-
tions. Therefore, in the affected areas ‘contin-
gency measures for dealing with both chemical
and conventional warfare materials should be in
place.”1%

Finally, ‘...to update sea charts to reflect the
extensions of primary and secondary dump-
sites, and to ensure that no information is lost on
nautical charts when the transition to Electronic
Nautical Charts is made.”'” This helps negate
some of the risk for the various groups operating
in the affected areas, especially as “technical in-

vestigations have provided and are still provid-

104 Tbid.
105 Tbid.
106 Tbid.
107 Ibid.
108 Tbid.
1% Ibid., p. 90.
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ing information on the actual positions of sea-
dumped chemical munitions.”!!?

As can be seen, the recommendations of
HELCOM are extensive and cover most of the
aspects one could think of in relation to the prob-
lem. Whilst this goes to show the competence
and considerable efforts of HELCOM to tackle
the problem, it also goes to prove the various
uncertainties and shortcomings that still exist.
Additionally, in Chapter Four, when discussing
the specificities of what actions should be taken
and considered, HELCOM's position regarding
this will be discussed further. At this point it suf-
fices to say, that HELCOM has stated, that even
though some dumped chemical munitions were
recovered in the 1960s, ‘...in 1995 HELCOM rec-
ommended that chemical munitions should not
be recovered due to their degraded state and the
lack of suitable technological solutions for safely
removing and destroying them. ' It is still con-
sidered, that the risks associated with handling
them in any way, including through recovery
are still high.!'> However, it needs to be borne
in mind that technology and our understanding

of the problem has developed greatly since 1995.

2.3 United Nations Convention on the Law of
the Sea

Moving onto UNCLQOS, it is interesting to see
what this applicable legal regime provides in
relation to the problem of sea-dumped chemi-
cal munitions, especially as it is considered the
“constitution of the oceans”. Having stated at
the start of this article, that the original conduct
of dumping chemical munitions at sea hap-
pened nearly 40 years prior to the conclusion of
UNCLOS, was not illegal at the time and even
considered best practice, then it is not necessary

10 Jpid,
11 bid., p. 86.
112 [pid,
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to enter into a discussion on what UNCLOS says
on the original act of dumping per se. The focus
here will be on what UNCLOS provides in re-
lation to dealing with this problem nowadays,
from which maritime zones are affected to the
applicable provisions on marine protection and
various cooperation clauses. To shortly state,
which maritime zones are relevant, then we can
see in Figure 2, that mainly EEZs, but also terri-
torial seas are affected by the problem, keeping
in mind the locations of the chemical weapons
in the Baltic Sea, as shown in Figure 1 earlier. Of
further note, is the fact that all of the problem ar-
eas are characterised by their proximity to desig-
nated HELCOM Baltic Sea Protected Areas, with
the dumpsite in the Little Belt potentially falling

straight under one of them.

Figure 2 showing maritime zones and HELCOM

Baltic Sea Protected Areas.'13

113 Atlas of Marine Protection, Denmark, Figure 1
<http://www.mpatlas.org/region/country/DNK/> ac-
cessed 22 June 2019.
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UNCLOS's legal framework relating to marine
protection is covered mainly under Part XII, ti-
tled the Protection and Preservation of the Ma-
rine Environment. Art. 192 states the general
obligation to protect and preserve the marine
environment. Art. 194(1) sets out, that States
shall take, individually or jointly, all measures
consistent with this Convention, ‘...that are nec-
essary to prevent, reduce and control pollution
of the marine environment from any source, us-
ing for this purpose the best practicable means
at their disposal and in accordance with their
capabilities...” and to endeavour to harmonize
their policies.

Art. 194(2) provides, that all measures nec-
essary need to also be taken ‘to ensure that ac-
tivities under their jurisdiction or control are so
conducted as not to cause damage by pollution
to other States and their environment’, as well
as, that pollution arising from such activities
or incidents ‘does not spread beyond the areas
where they exercise sovereign rights in accord-
ance with this Convention.’

Art. 194(3) states, that the measures taken
pursuant to this Part shall cover all sources of
pollution of the marine environment. ‘Including,
inter alia, those designed to minimize to the full-
est possible extent, ‘the release of toxic, harmful
or noxious substances, especially those which
are persistent, from land-based sources, from or
through the atmosphere or by dumping’!!4

Having established in Chapter One, that
the Baltic Sea is a fragile ecosystem, then it is
important to say, that this Part of UNCLOS also
includes measures necessary ‘to protect and pre-
serve rare or fragile ecosystems as well as the
habitat of depleted, threatened or endangered

species and other forms of marine life."!>

114 Art. 194(3a) of UNCLOS.
115 Art. 194(5) of UNCLOS.
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Now it is important to look at what UN-
CLOS states in relation to cooperation in this
area. Article 197 provides a general duty to co-
operate on a global/regional basis, whether di-
rectly or through international organisations to
formulate and elaborate further rules, standards
and recommended practices for the protection
and preservation of the marine environment,
taking into consideration characteristic region-
al features. Having stated earlier, that the Baltic
Sea is a semi-enclosed sea, it also fits within the
definition of an “enclosed or semi-enclosed sea”
under Art. 122. Therefore, Article 123 provides
for the cooperation of States bordering enclosed
or semi-enclosed seas, either directly or through
an appropriate regional organization. Most im-
portantly, for the purposes of this research, they
shall coordinate: ‘the implementation of their
rights and duties with respect to the protection
and preservation of the marine environment'''¢;
‘their scientific research policies and undertake
where appropriate joint programmes of scientif-
ic research in the area’.!'” As well as, to endeav-
our: ‘to invite, as appropriate, other interested
States or international organizations to cooper-
ate with them in furtherance of the provisions of
this article.”!8

Furthermore, under Art. 198 States shall im-
mediately notify other States it deems likely to
be affected, as well as the competent internation-
al organizations, in case of imminent or actual
damage to the marine environment. In such cas-
es, States need to jointly develop and promote
contingency plans against pollution under Art.
199, whereby ‘States in the area affected, in ac-
cordance with their capabilities and the compe-
tent international organizations shall cooperate,

to the extent possible, in eliminating the effects

116 Art. 123(b) of UNCLOS.
17 Art. 123(c) of UNCLOS.
18 Art. 123(d) of UNCLOS.
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of pollution and preventing or minimizing the
damage.’

The keywords in Art. 199 are “in accord-
ance with their capabilities”, as this refers to a
duty of due diligence. On this point on dumped
chemical weapons and nuclear waste in the Arc-
tic Ocean, it has been stated, that recovery of
such materials “...could thus be required under
the UNCLOS only if it would be technically and
financially feasible as well as safe for the con-
cerned States.”1” Part XII, Section 2 also provides
under Art. 200 for States to cooperate ‘for the
purpose of promoting studies, undertaking pro-
grammes of scientific research and encouraging
the exchange of information and data acquired
about pollution of the marine environment.” and
under Art. 201 for scientific criteria for regula-
tions. These provisions will be shown to be of
further relevance and applied to the problem at

hand in Chapter Four.

2.4 Chemical Weapons Convention and the
Organisation for the Prohibition of Chemical
Weapons

The next logical step, since the problem involves
the sea and chemical weapons, is to look at the
Chemical Weapons Convention and the Organi-
sation for the Prohibition of Chemical Weapons.
However, these are of less relevance than one
might think, because of the chemical weapons
having been dumped in the Baltic Sea decades
before the cut-off-date of 1985. ‘At the same time,
the Convention leaves for the Member States

the decision whether they declare sea-dumped

119 Jorri Carolina Duursma, ‘Legal Responsibility of
States” in Duursma EK (ed), ‘Dumped Chemical Weap-
ons in the Sea — Options - (1999) Dr.A.H. Heineken
Fondation pour I’Environnement, p. 43. As found in: cf.
Alexander Lott (n 217), p. 65.
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chemical weapons to the OPCW."1?’ Therefore,
there are some considerations regarding the role
of the OPCW that should still be put forward,
as it is after all the organisation with the most
expertise on chemical weapons in general.

It is important to state, that the provisions
relating to the cut-off-date, do not preclude the
OPCW from acting “...as a venue for voluntary
discussions and cooperation between OPCW
Member States, the Technical Secretariat, and
related international organisations, industries
and NGOs, on the issue of sea-dumped chemical
weapons.’1?! As well as including governments
and academia for these purposes.'? The OPCW
is of the view, that the international organisa-
tions should become partners in dealing with the
problem, assist in addressing the various risks
which research activities and international ex-
changes have identified and provide support for
‘...improving national capabilities for response
in the case of incidents involving sea-dumped
chemical weapons.”1?

In recent times the OPCW, at the initiative of
various concerned States, has for example issued
two statements on ‘Broadening International
Cooperation on Sea-dumped Chemical Weap-
ons and Promoting the OPCW as a Forum for
Voluntary Cooperation on the Issue’, in 201312
and in 2018!%. In both of them, the OPCW stress-
es, that: ‘The topic of sea-dumped chemical

weapons is not new at the OPCW."1%¢ It goes on

120 OPCW, ‘Broadening International Cooperation on
Sea-dumped Chemical Weapons and Promoting the
OPCW as a Forum for Voluntary Cooperation on the Is-
sue’ (8 April 2013) RC-3/NAT.14, para. 9.

121 Thid.

122 Tbid., para. 3.

123 Tbid., para. 7.

124 Thid.

125 OPCW, ‘Broadening International Cooperation on
Sea-dumped Chemical Weapons and Promoting the
OPCW as a Forum for Voluntary Cooperation on the Is-
sue’ (28 November 2018) RC-4/WP.3/Rev.2.

126 Cf. OPCW 2013 (n. 120), para. 8.
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to state the various steps the OPCW has taken in
relation to the problem, such as, that: “The First
Conference of the States Parties took a decision
on declarations related to sea-dumped chemical
weapons.’!? Furthermore, several events on sea-
dumped chemical weapons have been attended
by the OPCW representatives and organised by
the OPCW, as well as: “Concern on this issue
was also expressed in the recommendations of
the Advisory Panel on Future OPCW Priorities
(agreed upon unanimously).”1?8

Additionally, each State Party shall, in line
with Article VII (3), in the implementation of its
obligations under the Chemical Weapons Con-
vention ‘assign the highest priority to ensuring
the safety of people and to protecting the en-
vironment, and shall cooperate as appropriate
with other States Parties in this regard.”'*

The OPCW has stated, that taking into ac-
count UNGA Resolution 68/258, the Organisa-
tion should, in addition to serving as a forum
for voluntary consultation and cooperation ac-
cording to Article VIII (1) of the Convention'¥,
also ‘“invite States Parties to support voluntary
sharing of information” and ‘raise awareness
and facilitate cooperation on this issue’.!*! The
Scientific Advisory Board of the OPCW has not-
ed in its report SAB-27/1 of March 23, 2018 re-
garding the challenges of old chemical weapons
and verification, that assistance (of the OPCW
Technical Secretariat) in identifying and dispos-
ing of a small number of items of recovered sea-
dumped chemical weapons is expected to be an
ongoing need for the Secretariat.!®> Based upon
this, further measures ‘could be developed and

implemented on a voluntary basis by the Tech-

127 Thid.

128 Thid.

129 Thid.

130 Cf. OPCW 2018 (n. 125), p. 2.
181 Tbid., p. 3.

132 Thid.
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nical Secretariat and States Parties’'®. These in-
clude: supporting the implementation of the UN
General Assembly Resolution 68/258, sharing
information related to disposal, informing the
public of the possible hazards, continuing ef-
forts to identify appropriate actions to mitigate
such hazards if contact does occur, developing
and spreading materials for maritime industries
to educate about the potential hazards and con-
sidering ‘ways to maintain knowledge, expertise
and capabilities required to address the issue,
as well as enhance national capacities in this re-

gard’.13

2.5 The European Union

Since all the States, except the Russian Federa-
tion, party to the Helsinki Convention are also
part of the EU, then the efforts by the EU should
be looked at. In 2005-2008 the EU-funded pro-
ject ‘Modeling of Environmental Risks related to
sea-dumped Chemical Weapons’'® (MERCW)
focused on the Bornholm dumpsite and aimed
to develop a multidisciplinary approach to the
problem.’® The accompanying scientific publi-
cations, which amongst other things developed
‘a release and migration model of chemical war-
fare agents from the dumpsite’ and ‘an assess-
ment of the environmental threat” have been
dealt with to some extent in Chapter One.'?”

In 2011 the EU started another project fund-
ed by the European Regional Development Fund
within the framework of the Baltic Sea Region
Program, the “‘Chemical Munitions Search & As-
sessment’!3 (CHEMSEA), which focused instead

133 Thbid.

13¢ Tbid., p. 4.

135 EU FP6 project, ‘Modeling of Environmental Risks
related to sea-dumped Chemical Weapons’ (2005-2008).
136 Cf. HELCOM 2013 (n 11), p. 26.

137 Tbid. For accompanying scientific publications see:
Sanderson and others 2007-2010.

138 EU-funded project, ‘Chemical Munitions Search &
Assessment’ (2011).
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on the Gotland dumpsite as well as dispersed
unverified and unofficial dumps. It continued
and expanded ‘...on the multidisciplinary ap-
proach pursued by the MERCW project in order
to perform risk assessments of the dumpsites by
means of extended surveys, modeling and bio-
marker approaches.”'¥ Furthermore, it aimed ...
at providing risk assessment tools to be used by
the maritime administrations of the Baltic coun-
tries.”10 A scientific publication on the CHEM-
SEA project has also been covered in Chapter

One.'!

2.6 The North Atlantic Treaty Organization

Flowing from the part on the EU, we get to
NATO, which has had the issue of sea-dumped
chemical weapons intermittently on the agenda.
In 2013 NATO launched the project “Towards
the Monitoring of Dumped Munitions Threat’!4?
(MODUM) under the NATO Science for Peace
and Security (SPS) program, which was un-
dertaken in close cooperation with the CHEM-
SEA project. The project “...aimed to establish
a cost-effective monitoring network to observe
munition dumpsites in the Baltic Sea, using
Autonomous Underwater Vehicles (AUVs)
and Remotely Operated Underwater Vehicles
(ROVs)'.13 Furthermore, the gathered data ‘will
serve as a basis for a risk management tool for
decision-makers to determine their respons-
es in face of the dumped munition sites” and

overall, help ‘the nations surrounding the Baltic

139 Cf. HELCOM 2013 (n 11), p. 26.

140 Thbid.

141 Cf. and others (n 28).

142 NATO Science for Peace and Security Programme,
‘Towards the Monitoring of Dumped Munitions Threat’
(2013) NATO Doc. PPC-N 0054 2013.

14 NATO-News, ‘Monitoring dumped munitions in the
Baltic Sea’ (2016) <https://www.nato.int/cps/en/natohq/
news_136380.htm> accessed 15 June 2019.

Sea to form a long-term strategy to combat this
threat’.14

Additionally, NATO has organised various
conferences and advanced research workshops
on sea-dumped chemical munitions. As well as
dealt with the problem in the 1996 NATO report
‘NATO and Partner Countries Study Defense-Re-
lated Radioactive and Chemical Contamination’,
which for example found that the large quanti-
ties of sea-dumped chemical weapons in the Bal-
tic Sea (together with the Skagerrak and possibly
the Arctic Sea) constitutes ‘the most outstanding

example of cross-border contamination’.!*

2.7 The International Dialogue on
Underwater Munitions
Of importance is also the International Dialogue
on Underwater Munitions (IDUM), which ‘...
was established as a series of international con-
ferences rooted in Northern America and is
strongly affiliated to its marine research and ex-
plosive ordnance disposal industry. ¢ ‘IDUM'’s
mission is to promote the creation of an interna-
tionally binding treaty on all classes of underwa-
ter munitions that would encourage countries
to collaborate on underwater munitions policy,
research, science, responses and a donor trust
fund."1¥

It works through international diplomacy
and via a multitude of national and international
programs ‘...towards better understanding the
socio-economic impact of decaying munitions
on both human health and the environment.!4

IDUM receives advice from the Internation-

al Scientific Advisory Board on Sea-Dumped

144 Tbid.

145 Martens and others, ‘NATO and partner countries
study defense-related radioactive and chemical contam-
ination.” (1996) NATO Review 44, p. 11-16. As found in:
cf. HELCOM 2013 (n 11), p. 19.

146 Cf. HELCOM 2013 (n 11), p. 20.

147 Tbid.

148 Tbid.
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Chemical Weapons in The Hague and has col-
laborated with the Marine Technology Society
Journal to publish three special international is-
sues on the ‘Legacy of Underwater Munitions:
Science, Technology and Potential Respons-
es’ . “With regard to public awareness, IDUM
is working on two international documentaries
on sea-dumped munitions and towards the es-
tablishment of regional representatives.”’> With-
in its framework several conferences have been
held from 2007 to 2013.

3. The Precautionary principle

3.1 The precautionary principle as found in
relevant international documents

As a starting point for the discussion on the pre-
cautionary principle it is important to state in
which relevant international documents it can
be found. It is largely held, that: “‘From 1990 on-
wards, the number of treaties referring to the
precautionary principle increased, as a result of
its formulation in Principle 15 of the Rio Decla-
ration.”"! Regarding this, it has been noted by
ITLOS in its Advisory Opinion on Responsibilities
in the Area, that: ‘In the view of the Chamber, this
has initiated a trend towards making this ap-
proach part of customary international law."15?
Principle 15 of the 1992 Rio Declaration'® states,
that the precautionary approach shall be widely
applied to protect the environment, according
to States capabilities and, that “Where there are

threats of serious or irreversible damage, lack

149 Tbid.

150 Tbid.

131 Pierre-Marie Dupuy and Jorge E. Vinuales, Interna-
tional Environmental Law, (2018) Second edition, Cam-
bridge University Press, p. 71.

152 Responsibilities and Obligations of States sponsoring Per-
sons and Entities with respect to Activities in the Area, Case
No. 17 ITLOS (Seabed Dispute Chamber), Advisory
Opinion, 1 February 2011, para. 135.

133 UN Conference on Environment and Development
(1992).
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of full scientific certainty shall not be used as a
reason for postponing cost-effective measures to
prevent environmental degradation.’

Signed by over 170 countries, it was also
signed by all the countries and the EU (then
EEC) that are also parties to the Helsinki Con-
vention. The precautionary principle forms also
part of the Helsinki Convention in its fundamen-
tal principles and obligations in Art. 3(2). Which,
due to its utmost importance for the purposes of
this research, shall be provided here in full:

‘The Contracting Parties shall apply the
precautionary principle, i.e., to take preventive
measures when there is reason to assume that
substances or energy introduced, directly or
indirectly, into the marine environment may
create hazards to human health, harm living re-
sources and marine ecosystems, damage ameni-
ties or interfere with other legitimate uses of the
sea even when there is no conclusive evidence
of a causal relationship between inputs and their
alleged effects.”

Since all the State Parties to the Helsinki
Convention, except Russia, are also nowadays
part of the EU, it is necessary to look at what the
Treaty on the European Union (TEU)™* and the
Treaty on the Functioning of the European Un-
ion (TFEU)' provides. Reference to the precau-
tionary principle is found in both Art. 130r (2) of
the TEU and Art. 191 (2) of the TFEU and they
use identical language in this respect and state,
that the Union (then Community, in TEU- HHK)
policy on the environment shall aim at a high lev-
el of protection and will do so by bearing I mind
the diversity of situations in the Union. ‘It shall

be based on the precautionary principle and on

13+ Treaty on the European Union, signed in Maastricht
on 7 February 1992, OJ C 191, 29.7.1992, p. 1-112.

15 Treaty on the Functioning of the European Union,
as amended by the Lisbon Treaty, signed on 13 Decem-
ber 2007, consolidated version: Official Journal C 326,
26/10/2012 p. 0001 — 0390.
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the principles that preventive action should be
taken, that environmental damage should as a
priority be rectified at source and that the pollut-
er should pay.’

Furthermore, on the EU level the European
Commission has adopted a Communication on
the use of the precautionary principle in 2000.15
Amongst others, it is stated, that the precaution-
ary principle forms part of a structured approach
to the analysis of risk and is especially relevant
for the management of risk.’ It encompasses
cases where scientific evidence is insufficient,

’

inconclusive or uncertain ‘...and preliminary
scientific evaluation indicates that there are rea-
sonable grounds for concern that the potentially
dangerous effects on the environment, human,
animal or plant health may be inconsistent with
the high level of protection chosen by the EU."1%

For implementing an approach based on the
precautionary principle, an as complete as pos-
sible scientific evaluation needs to be made and
the degree of scientific uncertainty identified at
each stage and that decision-makers need to be
aware of this.'” Especially, as: ‘Judging what is
an “acceptable” level of risk for society is an em-
inently political responsibility.”1%’ Action can in-
clude initiatives from legally binding measures
and research projects to recommendations and
the procedure for reaching a decision “...should
be transparent and should involve as early as
possible and to the extent reasonably possible all
interested parties.!

“Where action is deemed necessary, meas-
ures based on the precautionary principle

should be, inter alia: proportional to the chosen

15 European Commission, ‘Commission adopts Com-
munication on Precautionary Principle’, 2 February
2000, Brussels, IP/00/96.

157 Tbid., general and para. 3.

158 Tbid.

159 Tbid., paras. 4 and 5.

160 Thid., para. 5.

161 Thid.
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level of protection; non-discriminatory in their
application; consistent with similar measures
already taken; based on an examination of the
potential benefits and costs of action or lack of
action (including, where appropriate and feasi-
ble, an economic cost/benefit analysis); subject
to review, in the light of new scientific data and
capable of assigning responsibility for produc-
ing the scientific evidence necessary for a more
comprehensive risk assessment.’1%2

Short reference needs to be made to the fact,
that the OSPAR Convention features the pre-
cautionary principle in Art. 2 (2a) and the 1996
Protocol to the 1972 London Convention fea-
tures the precautionary approach in Art. 3 (1).
Which is why it is important to mention them
to prove the prevalence of precaution in interna-
tional treaties, even though the 1996 Protocol is
of limited use for the purposes of this article. The
OSPAR Convention is more relevant, as all of the
States in the Baltic Sea Area, except Russia, are
either signatories to it or involved by extension
through the EU. OSPAR will be of importance
through cooperation with HELCOM concerning
the Skagerrak or if the decision is made on the
EU level to address even more areas facing the
problem of sea-dumped chemical weapons.

It is evident that there is no shortage of ap-
plicable legal regimes where we can find the
precautionary principle, both those directly ap-
plicable and those that there’s been some refer-
ence made to prior in this research. Therefore
the exact content and requirements of the pre-
cautionary principle needs to be analysed next.
It should be noted, that there is an ongoing de-
bate regarding the precise legal implications of
precaution, as well as its normative basis.!®® It

could be considered and argued to be: “an ob-

162 Tbid., para. 6.
163 Cf. Pierre-Marie Dupuy and Jorge E. Vinuales (n 151),
p- 70.
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ligation to take action, despite the lack of suffi-
cient evidence about the danger that an activity
poses to the environment’; or ‘a simple authori-
sation to take such measures’; or ‘a procedural
rule shifting the burden of proof (or lowering
the standard of proof to facilitate such a shift)
when certain activities are potentially harmful
to the environment’.!® This article is not meant
to enter into this debate to a considerable extent
per se, but instead to state the applicable law in
relation to the problem of sea-dumped chemical
weapons in the Baltic Sea and analyse to what

extent the precautionary principle applies to it.

3.2 The precautionary principle as found in
case law

This brings us to looking at how precaution
has been dealt with and applied by the relevant
Courts and Tribunals, such as the ICJ, ITLOS,
CJEU and ECtHR. In the case law of the IC] we
find the first mention of the precautionary prin-
ciple in the 1995 Order of the Nuclear Tests'®
case, however for the purposes of this research,
the first ICJ case to be examined is that of the
Gabcikovo-Nagymaros Project'® case. In this case
Hungary argued: “...that it was entitled to termi-
nate the 1977 Treaty because new requirements
of international law for the protection of the en-
vironment precluded performance of the Trea-
ty.”17 Whilst the Court did not agree with this, it
stated, that “The awareness of the vulnerability
of the environment and the recognition that en-

vironmental risks have to be assessed on a con-

164 Tbid.

165 Request for an Examination of the Situation in Accordance
with Paragraph 63 of the Court’s Judgment of 20 December
1974 in the Nuclear Tests (New Zealand v. France) Case, Or-
der of 22 September 1995, I. C. J. Reports 1995, p. 288.

166 The Gabcikovo-Nagymaros Project Case (Hungary/Slova-
kia), Judgment of 25 September 1997, Judgment, 1. C. J.
Reports 1997, p. 7.

167 Tbid., para. 111.
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tinuous basis have become much stronger in the
years since the Treaty’s conclusion.”¢8

Even though this article does not involve as-
pects to do with performance of a treaty or its
termination, these statements by the Court are
of relevance, as they exemplify, that both new
legal and scientific developments regarding the
environment can play a significant role in how
an environmental problem is looked at and dealt
with. As this is definitely the case with develop-
ments regarding the chemical weapons having
been dumped in the Baltic Sea since mid-1940s,
then so could the precautionary principle play a
much bigger role in respect of the problem cur-
rently, as opposed to for example during its ear-
lier formulations around the 1990s.

Turning to the Pulp Mills'® case, it is inter-
esting to note, that even though both contend-
ing Parties, Argentina and Uruguay expressly
referred to the general principles of internation-
al environmental law that had application in
the case, in particular the principles of preven-
tion and of precaution the Court did not find it
necessary to dwell further upon them.”? Since
the Court did not even assert or endorse those
principles, then Judge Cangado Trindade found
it his duty to do so in his Separate Opinion.”!
He starts by stating the two key elements to the
configuration of the precautionary principle,
which are: “...namely, the awareness of the ex-
istence or persistence of risks, and the aware-
ness of scientific uncertainties surrounding the
issue at stake.”’”2 As well, that both the principle

of prevention and principle of precaution ’...are

168 Tbid., para. 112.

169 Case Concerning Pulp Mills on the River Uruguay (Ar-
gentina v. Uruguay), Judgment 20 April 2010, L.C.]J. Re-
ports 2010, p. 14.

170 Pulp Mills case, Separate Opinion of Judge Cangado
Trindade, para. 46, 51 and 67.

71 Tbid., para. 46.

172 Tbid., para. 62.
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intended to guide or orient initiatives to avoid
harm or probable harm to the environment.”!”

Covering the element of risk, Judge Canga-
do Trindade states, that care and due diligence
in face of surrounding risks is required due to
the ‘growing awareness of the vulnerability of
human beings and of the environment” and that
this ‘has led to the acknowledgement of the need
to take initiatives and decisions, even without a
thorough knowledge of the relevant factors in a
given situation” in order to protect human life
and the environment.'”* Concerning the envi-
ronment, the precautionary principle entails *...
the requirement to undertake complete environ-
mental impact assessments, and the obligations
of notification and of sharing information with
the local population (and, in extreme cases, even
with the international community).”'”

Having established earlier how many un-
certainties there are and that further research is
clearly needed, then it should be noted that: ‘For
an effective implementation of the precaution-
ary principle research is of the essence along the
entire trajectory.”'7¢ It is considered an indispen-
sable tool to ‘(1) detect dangers in an early stage;
(2) assess environmental impacts; (3) overcome
or reduce uncertainties; (4) develop and examine
alternatives to potential hazards; and to (5) mon-
itor the effects of precautionary action taken’!””

Despite the importance of research at every
stage, it is in the author’s view unlikely to reach
a quantifiable point, where we could be consid-
ered to have all the information necessary re-
garding the problem, at least before it’s too late,
given the critical timeframe and maybe never.

Given ’...the recognition of the limitations in sci-

173 Tbid.

174 Tbid., para. 69.

175 bid., para. 71.

176 Arie Trouwborst, ‘Precautionary Rights and Duties
of States” (2006) BRILL, p. 174.

177 Tbid.
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entific knowledge on ecosystems.”'”® Therefore,
giving expression to the precautionary principle
is also “...the reckoned need of consideration of
alternative courses of action, in face of probable
threats or dangers’.!””

Judge Cancado Trindade makes further ref-
erence to two related aspects under the element
of probable risk: ‘...the growing awareness of
the vulnerability of human beings and the envi-
ronment, and the recognition of the need to take
precautionary action, prompted by the probabil-
ity of irreversible environmental harm."!%

Moving onto the element of scientific uncer-
tainties, Judge Cancado Trindade reiterates the
necessity of precaution in the face of human fal-
libility and wickedness. As considering the vul-
nerability of humankind, the risks surrounding
everyone, the insufficiencies and uncertainties
of scientific knowledge “...and the unpredicta-
bility and likely irreversibility of probable envi-
ronmental harms, we cannot prescind from the
precautionary principle.’18!

Furthermore, he connects this to the ineluc-
table inter-temporal dimension, which ‘is neces-
sarily a long-term one, since the decisions taken
by public authorities of today may have an im-
pact on the living conditions of not only present,
but also future generations.’!8?

Having referred to the case law of ITLOS
shortly at the start of this Chapter through its
Advisory Opinion on Responsibilities in the Area it
is important to state, that this has not been the
only time ITLOS has noted the precautionary
principle. In the Southern Bluefin Tuna'®® cases,
both New Zealand and Australia had request-

178 Cf. Pulp Mills case (n 170).

179 Tbid.

180 Ibid., para. 73.

181 Ibid., para. 89.

182 Tbid., para. 90.

183 Southern Bluefin Tuna Cases (New Zealand v. Japan; Aus-
tralia v. Japan), Provisional Measures ITLOS Case Nos. 3
and 4, Order 27 August 1999.



Nordisk miljérattslig tidskrift 2020:2
Nordic Environmental Law Journal

ed the arbitral tribunal to adjudge and declare,
that Japan ‘otherwise failing in its obligations
under UNCLOS in respect of the conservation
and management of SBT having regard to the
requirements of the precautionary principle’!8*
and ‘that the parties act consistently with the
precautionary principle in fishing for SBT pend-
ing a final settlement of the dispute’'®. The Tri-
bunal considered, that ...the parties should in
the circumstances act with prudence and caution
to ensure that effective conservation measures
are taken to prevent serious harm to the stock of
southern bluefin tuna’®. Similarly, in the MOX
Plant'® case the Tribunal stated, that ‘prudence
and caution’ require States to cooperate to pro-
tect the environment.!88

Coming to case law on the European level
the precautionary principle is dealt with and rec-
ognised in an even more concrete way. For ex-
ample the Court of First Instance (CFI) and CJEU
‘...have clearly recognised the normative basis
of the precautionary principle as a general prin-
ciple of European law."'® Among other factors,
this is mainly due to the explicit mention of this
principle in the base documents of the EU, i.e.
in the TFEU and the TEU.!™ In the case of Arte-
godan GmbH and others v. Commission'!, the CFI

held the precautionary principle to be a general

184 Tbid., para. 28 (1e) and 29 (le).

185 Tbid., para. 31 (3) and 32 (3).

18 Tbid., para. 77.

187 MOX Plant Case (Ireland v. United Kingdom), ITLOS
Case No. 10, Order 3 December 2001.

188 Tbid., para. 84. As found in: cf. Pierre-Marie Dupuy
and Jorge E. Vinuales (n 151), p. 73.

189 Pfizer Animal Health SA v. Council, CFI Case T-13/99,
Judgment 11 September 2002, paras. 114-115; Gowan
Comercio Internacional e Servicos Lda v. Ministro della Sa-
lute, CJEU Case C-77/09, Judgment 22 December 2010,
para. 75. As found in: cf. Pierre-Marie Dupuy and Jorge
E. Vinuales (n 151), p. 73.

190 Cf. Pierre-Marie Dupuy and Jorge E. Vinuales (n 151),
p-73.

91 Artegodan GmbH and others v. Commission, ECR 1II-
4945,
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principle of Community law, which requires *...
the competent authorities to take appropriate
measures to prevent specific potential risks to
public health, safety and the environment, by
giving precedence to the requirements related to
the protection of those interests over economic
interests.’!%?

Of further note, is that the ECtHR has re-
versed its long-standing reluctance to accept the
precautionary principle in the case of Tatar v Ro-
mania'®. It now recognises the importance of the
precautionary principle, which ‘was intended to
apply in order to ensure a level of high protec-
tion of health, the safety of consumers and the

environment in all Community activities’.'*

3.3 Application of the precautionary principle
to the present problem

As can be seen from the aforementioned, the
precautionary principle has two core elements,
risk and scientific uncertainty. The element of
action to be taken can be considered to simply
flow from these two core elements or be consid-
ered to constitute a third core element. It is now
important to analyse how the precautionary
principle applies to the problem of sea-dumped
chemical weapons in the Baltic Sea.

First, looking at the core element of risk, the
threshold and probability of it needs to be stat-
ed: “threats of serious or irreversible damage” in
Principle 15 of the Rio Declaration and, that it
‘may create hazards to human health, harm liv-
ing resources and marine ecosystems, damage
amenities or interfere with other legitimate uses
of the sea” in Art. 3 (2) of the Helsinki Conven-

192 Tbid., para. 184.

193 Tatar v Romania, EctHR Application No. 67021/01,
Judgments of 27 January 2009 and 6 July 2009. As found
in: cf. Pierre-Marie Dupuy and Jorge E. Vinuales (n 151),
p-73.

194 Tbid., para. 120. As found in: cf. Pierre-Marie Dupuy
and Jorge E. Vinuales (n 151), p. 73.
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tion. Through case law we find further confirma-
tions of the threshold: “probability of irreversible
environmental harm” and ‘probable threats or
dangers’ in Judge Cancado Trindade’s Separate
Opinion in the Pulp Mills case and ‘serious harm’
in the Southern Bluefin Tuna cases at the ITLOS.

Secondly, coming to the core element of sci-
entific uncertainty, it is important to state, that it
can be scientific uncertainty in respect of many
aspects, like the extent and probability of poten-
tial harm for example. We can once again find
examples of its threshold from the applicable
legal regimes: ‘lack of full scientific certainty” in
Principle 15 of the Rio Declaration and, that ‘even
when there is no conclusive evidence of a caus-
al relationship between inputs and their alleged
effects’” in Art. 3 (2) of the Helsinki Convention.
Case law adds further clarification in relation to
this: ‘the recognition of the limitations in scien-
tific knowledge on ecosystems” and ‘the insuffi-
ciencies of scientific knowledge — surrounded
by uncertainties” in Judge Cancado Trindade’s
Separate Opinion in the Pulp Mills case.

With regards to the element of action to be
taken, connected to the element of risk and sci-
entific uncertainty, the wording used for this
in the applicable legal regimes needs to be an-
alysed too: ‘lack of full scientific certainty shall
not be used as a reason for postponing cost-ef-
fective measures to prevent environmental deg-
radation” in Principle 15 of the Rio Declaration
and ‘to take preventive measures’ in Art. 3 (2)
of the Helsinki Convention. Through case law
the exact content of action to be taken becomes
even clearer: ‘requiring care and due diligence’,
‘the need to take initiatives and decisions’, etc.
in Judge Cangado Trindade’s Separate Opinion
in the Pulp Mills case; ‘require States to cooper-
ate to protect the environment’ in the MOX Plant
case at the ITLOS; ‘requiring the competent au-

thorities to take appropriate measures’ in Arte-

65

godan GmbH and others v. Commission at the CFI
of the EU.

Bearing in mind the scientific information
put forward in Chapter One, it is evident, that
the problem of sea-dumped chemical weapons
in the Baltic Sea fulfils the criteria for triggering
the precautionary principle. Whichever wording
for the precautionary principle were to be exam-
ined, chemical weapons are by their very nature
hazardous, especially as some of them can per-
sist in the marine environment for a long time
because of viscous mustard gas forming lumps
and others, that form compounds containing ar-
senic and therefore constitute a threat of serious
orirreversible damage. It may most certainly cre-
ate hazards to human health and interfere with
the legitimate uses of the sea by people coming
in contact with CWAs through fishing or various
offshore activities and projects. The extent of this
happening depends on various factors regard-
ing the Baltic Sea and chemical weapons them-
selves, as well as how the activities in question
in the problem areas are conducted, giving rise
to the first bunch of uncertainties. There are rea-
sonable grounds for concern, that harm to living
resources and marine ecosystems is happening,
as many studies have found some type of prob-
able chronic or negative effects and the most re-
cent study from 2019 showed bioaccumulation
of oxidized CWAs into marine organisms, which
caused impairments.

There is a lack of scientific certainty about
many of the threats to the marine environment,
especially regarding the extent to which serious
harm is happening. This is due to the scientific
evidence being insufficient, inconclusive or un-
certain, but based on what we know thanks to
the pre-existing scientific knowledge there is a
probability of irreversible environmental harm.
Amongst other considerations, given our limita-
tions in scientific knowledge on ecosystems and

uncertainties about the exact locations and fate
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of sea-dumped chemical weapons in the Baltic
Sea, one could envision the problem being much
more widespread and serious than we know
based on the in many ways limited studies done
on the problem. Furthermore, if populations
of fish come into contact with CWAs, then this
opens the door for an increased probability of
risk to the rest of the food chain, including those
of us that consume sea-food.

In Chapter Four the exact content of which
preventive measures are required to be taken,
as well as which initiatives and decisions need
to seriously be considered as alternative cours-
es of action shall be analysed. It is considered,
that “...it would seem that essentially every type
of environmental measure can be a precaution-
ary measure in the scheme of the precautionary
principle.”' As well as, that “...apparently ac-
tion to implement the precautionary principle
can take any form as long as it is effective and
proportional.”' This would suggest that in ad-
dition to the need for further research and EIAs
to be taken, as well as fishing limitations to be
enforced, remediation needs to be considered
and possibly taken as this is the main way to ad-
dress the problem, since there is no other way to
reduce or eliminate the on-going pollution from
the leaking chemical munitions. In Chapter Four
it will be further shown, that this could be done

in an effective and proportional way.

195 Cf. Arie Trouwborst (n. 176), p. 179.
19 Thid., p. 180.
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4. Responsibility, due diligence, action

to be taken and considered, as well as
recommendations for the future

4.1 Responsibility of States to take

measures to protect and preserve the marine
environment and to take measures to prevent
and eliminate pollution

It was established in Chapter One, that there are
significant risks and many uncertainties con-
nected to the problem of sea-dumped chemical
weapons in the Baltic Sea. This was argued to
fit into the precautionary principle in Chapter
Three, which provided a further element of ac-
tion to be taken. It therefore becomes necessary
to analyse, that on the basis of which relevant
provisions of the applicable legal regimes can
responsibility be established and what it exactly
entails. This will include a discussion on differ-
ent connected considerations from what action
is required and what should be considered, to
questions on economic feasibility and balancing
of risk between risks arising from leaving the
CWAs in place as compared to potential reme-
diation. The final part of the analysis shows who
has what role with regards to the problem and
recommendations for the future.

The starting point for arguing for respon-
sibility for current conduct in relation to the
problem shall be looking at UNCLOS and its
applicable provisions. In addition to a general
obligation for States to protect and preserve the
marine environment under Art. 192, we can also
find more specific duties under Art. 194. Art. 194
(1) provides, that all measures consistent with
UNCLOS that are necessary need to be taken.
By using ‘best practicable means at their dis-
posal and in accordance with their capabilities’.
This refers to a duty of due diligence and shall
therefore be analysed later on in some more de-
tail. Art. 194 (3) gives, that these measures ‘shall
deal with all sources of pollution of the marine
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environment” and shall include those designed
to minimize to the fullest possible extent ‘the re-
lease of toxic, harmful or noxious substances, es-
pecially those which are persistent’. Under Art.
194 (5) we find that States shall take measures
necessary for protecting and preserving ‘rare or
fragile ecosystems’.

This raises the question whether only cur-
rent introduction of pollution to the marine en-
vironment by dumping is covered under the rel-
evant provisions or whether the chemical weap-
ons having been dumped in the Baltic Sea in the
mid-1940s could be covered too. Even though the
dumping happened long ago and was legal at
the time, the fact, that it presents an on-going in-
troduction of pollution to the Baltic Sea through
the corroding munitions and containers releas-
ing their CWAs warrants the applicability of the
relevant provisions on marine protection. In the
author’s view, this is especially the case since the
wording in Art. 194 (1) includes “pollution of the
marine environment from any source” and since
the pollution can be prevented, reduced and con-
trolled, at least to some extent. As we know that
CWAs are by their very definition harmful and
toxic and some CWAs, such as viscous mustard
gas and those that form compounds containing
arsenic are highly persistent in the marine envi-
ronment, then this fits the definition in Art. 194
(3a). Furthermore, since the Baltic Sea is a fragile
ecosystem and includes species struggling for
survival, then it can be said, that even more care
and protection in the form of measures needs to
be taken.

Through UNCLOS we also find a gener-
al duty for States to cooperate under Art. 197
and under Art. 123 concerning more specifical-
ly the cooperation of States bordering enclosed
or semi-enclosed seas. The specifics of what co-
ordination and endeavours are required under
cooperation can be found in Chapter Two. What

is important, is that in connection with Art. 198
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duty of notification in the case of imminent or
actual damage to the marine environment, un-
der Art. 199 the affected States and the compe-
tent international organizations shall cooperate
‘in accordance with their capabilities, to the ex-
tent possible, in eliminating the effects of pollu-
tion and preventing or minimizing the damage’.
This wording yet again refers to a duty of due
diligence and will therefore be returned back to
shortly hereafter.

Similarly under the Helsinki Convention on
a regional level, we find that States are under a
responsibility under Art. 3 (1) to “individually or
jointly take all appropriate legislative, adminis-
trative or other relevant measures to prevent and
eliminate pollution’. This is done by cooperation
through HELCOM as its governing body and
the wording once again relates to a duty of due
diligence. Art. 5 makes direct reference to harm-
ful substances and provides for the Contracting
Parties to implement procedures and measures
‘to prevent and eliminate pollution of the marine
environment of the Baltic Sea Area caused by
harmful substances from all sources.” Nothing in
this suggests, that the problem of sea-dumped
chemical weapons in the Baltic Sea would not
trigger responsibility, especially as chemical
weapons are harmful substances, constitute
pollution of the marine environment and clear-
ly falls under all sources, despite the chemical
weapons being on the seabed since mid-1940s.
Additional measures for protecting the marine
environment shall be taken in close co-opera-
tion with appropriate governmental bodies and
possibly together with competent regional and
other international organizations under Art. 20
(e). This includes working with relevant scientif-
ic, technological and statistical information and
promoting scientific and technological research.

The question also arises, whether ‘substances
or energy introduced, directly or indirectly” un-

der Art. 3 (2) relating to the precautionary prin-
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ciple includes chemical weapons dumped in the
Baltic Sea. In the author’s view it does, despite
the chemical weapons being introduced to the
marine environment many decades prior to
the ratification of the Helsinki Convention, the
on-going leaking of the munitions can be held
to constitute an introduction of substances to the
Baltic Sea. Therefore triggering the application
of the precautionary principle in Art. 3 (2) and
requiring preventive measures and initiatives to
be taken, especially as there are significant risks
to all categories stated under Art. 3 (2) for exam-
ple, hazards to human health and harm to living

resources and marine ecosystems.

4.2 Due diligence

Having mentioned, that several provisions in
UNCLOS and the Helsinki Convention refer to a
duty of due diligence, then it becomes necessary
to analyse this slightly further. It needs to be stat-
ed, that the focus of this research is on applicable
legal regimes and competent institutions, with
States clearly being involved in those as Parties.
However, the purpose is not to establish State
responsibility in strict legal terms, such as negli-
gence for current conduct, as this would need to
involve a detailed analysis of what measures and
initiatives States have taken, as well as the law
on State responsibility and accompanying con-
siderations to argue for ascribing legal responsi-
bility to it in a complete and compelling manner.
This would require a lengthy study on its own
and/or possibly a panel of experts. Nonetheless,
since States are unquestionably of relevance and
since due diligence has found its way into this
article through the connected consideration on
what measures and initiatives could be reasona-
bly expected from States faced with such a prob-
lem, then it is important to cover this, as well as
shortly make suggestions regarding potential
negligence. The primary focus will be on making

recommendations for all involved Parties to take

68

required measures and consider further initia-
tives, in addition to the ones taking place, on the
basis of the applicable legal regimes and further-
more on the basis of the precautionary principle.

Due diligence is held to be an obligation
of conduct on the part of a subject of law and
is normally applied in an assessment ‘whether a
subject has met that obligation is that of the re-
sponsible citizen or responsible government.”'”
Failure in complying with the standard, often
called negligence, ‘describes the blameworthi-
ness of the subject as one element of ascribing
legal responsibility to it.”'® Through the Com-
mentary to the Draft articles on Prevention of
Transboundary Harm from Hazardous Activi-
ties' we find further information regarding the
content of due diligence. In relation to prevent-
ing significant transboundary harm it entails ‘a
duty to take all necessary measures” or ‘at any
event to minimize the risk thereof.” Amongst
other things, this could involve various meas-
ures “...as are appropriate by way of abundant
caution, even if full scientific certainty does not
exist, to avoid or prevent serious or irreversible
damage.””® A specific articulation of this can
be found in principle 15 of the Rio Declaration,
which was covered in Chapter Three.

The role played by the precautionary ap-
proach/principle in assessing due diligence obli-
gations is considered to be still evolving.?! Some
scholars maintain, as more de lege ferenda views,
that “...in the field of climate policy, for exam-
ple, due diligence would require far-reaching

measures from States because of the precaution-

97 Timo Koivurova, ‘Due diligence’ (2010) Max Planck
Encyclopedia of Public International Law, para. 1.

198 Tbid.

199 ILC, ‘Draft articles on Prevention of Transboundary
Harm from Hazardous Activities, with commentaries’
(2001) Yearbook of the International Law Commission,
vol. II, Part Two.

20 Ibid., p. 155, para. 14.

201 Cf. Timo Koivurova (n. 197), para. 18.
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ary principle’.?? It is also of importance, that “...
(w)hat would be considered a reasonable stand-
ard of care or due diligence may change with
time” and therefore *...due diligence in ensuring
safety requires a State to keep abreast of techno-
logical changes and scientific developments.”2%

Without delving deep into what measures
the various States dealing with the problem
have taken, in accordance with their capabilities,
it suffices to say, that they are currently under a
high standard of due diligence, arising from the
obligations to protect and preserve the marine
environment, as well as precautionary principle
being considered applicable. The question re-
mains in the air, whether current conduct and
that from recent times, despite the numerous
efforts at various levels, for example through
HELCOM on a regional level has satisfied the
standard of due diligence or can be considered
to be negligence, especially considering how
much the scientific awareness has arisen in re-
lation to the seriousness of the problem. There
are various separate legal questions connected
to this that will unfortunately not be discussed
in detail given the purpose and available space
in the article.?%*

The author finds it more likely, that negli-
gence can be established in the future in relation
to current conduct and that of the upcoming
years, if existing measures are not implement-
ed and enforced properly and further measures
and initiatives are not taken or at least consid-
ered as part of exercising abundant caution. Es-
pecially due to the critical time frame regarding

the state of corrosion and leakage of the muni-

202 Tbid.

203 Cf. Commentary to the Draft articles (n 199), p. 154,
para. 11.

204 For example whether the failure to enforce fishing
limitations in problem areas constitutes a failure of the
obligation of due diligence and therefore opens the door
to State responsibility for transboundary harm.
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tions, the fact that we have in the recent years
became more aware about the risk of significant
or irreversible harm taking place, the considera-
tion of new technological and scientific develop-
ments opening new options and environmental

concerns gaining prevalence.

4.3 Measures required to be taken

This brings us to looking at which measures
and initiatives are required to be continued and
implemented and enforced further in relation
to the problem. It is a given, that additional sci-
entific studies and evaluations, and increased
cooperation and notification must be taken.
Having established responsibility to protect the
environment and eliminate pollution under sev-
eral articles of both UNCLOS and the Helsinki
Convention at the start of this Chapter, then the
recommendations of the 2013 HELCOM Re-
port could be argued to have become require-
ments and therefore need to be implemented to
the fullest extent. The precautionary principle
strengthens the argument for protection of the
marine environment, humans and their various
legitimate uses of the seas in this case. Having
covered the recommendations from the 2013
HELCOM Report in full in Chapter Two, then
it suffices to say here, that various measures re-
garding investigating and managing the prob-
lem, as well as informing the relevant Parties

should be undertaken.

4.4 The need for remediation to be considered
and connected aspects

It emanates from the aforementioned articles
establishing responsibility in UNCLOS and the
Helsinki Convention, as well as the even strong-
er element of action to be taken in connection
with the precautionary principle, that there is
the ‘the reckoned need of consideration of al-
ternative courses of action” in Judge Cangado

Trindade’s words in his Separate Opinion in the
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Pulp Mills case. This alternative course of action
in the present case is the question whether reme-
diation for example in the form of site-specific
recovery could take place. It has for a long time
been considered by a number of scientists and
international organisations to be best to leave the
dump sites undisturbed, especially if they are in
deep water.2%

‘Although it is nowadays believed that re-
covery of dumped munition may in some cases
be technically feasible, there are serious concerns
about the high risks involved both for salvage
crews and for the marine environment.”? None-
theless, the risk for the salvage crews and for
the marine environment through remediation,
including recovery needs to be weighed against
the risk of leaving the munitions where they are.
Since we know, that there is significant risk for
irreversible harm from the chemical weapons,
then even if a small percentage of CWAs spreads
into the water column during recovery opera-
tions, then this is a drop in the ocean compared
to the steady release of CWAs that is taking place
and will take place otherwise. The risks to sal-
vage crews can be minimized using special tech-
nologies for recovery and sarcophaging the mu-
nitions where the risk is considered too big, both
of which shall be referred to later.

Before moving on further to argue for the
option of remediation, including recovery to be
strongly considered and analysing some con-
nected questions, the basic remediation scenar-
ios shall be listed. Marc Koch and others have

listed 4 potential scenarios of remediation.?"’

205 Tine Missiaen and Jean-Pierre Henriet, ‘Chemical
munition dump sites in coastal environments: a bor-
der-transgressing problem’ (2015) Renard Centre of Ma-
rine Geology, University of Gent, p. 6.

206 Thid.

207 Marc Koch and others, ‘Chemical and conventional
ammunition in the Baltic Sea” (2014) Marine Biotech-
nology ERA-NET (ERA-MBT) funded under the Euro-
pean Commission’s Seventh Framework Program.
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The first one being the “Permanent disposal
scenario” under which no remediation of areas
with dumped ammunition is made.?®® Secondly,
the “By the way scenario” which means partial
remediation of areas with dumped ammuni-
tion or contents by chance through fishing or
from beaches and the accompanying tackling of
dumping sites in the context of concrete build-
ing projects.?” Thirdly, the “Hot spot scenario”
which means complete remediation only of are-
as with high risks and/or significant quantities
of ammunition.?!” Finally, the “Full clean up sce-
nario” whereby all known areas with dumped
ammunition are completely remediated.?!!

In my view the first option is not feasible,
considering the risks and uncertainties connect-
ed to the problem, since it does not lead to an
improvement. The second scenario, is exactly
what it says it is and will take place by the way
in any case. The fourth option, whilst if done
right could lead to the biggest improvement, it
may also create significant pollution due to the
extent of remediation efforts that would need to
take place and is economically and practically
unfeasible. This leaves us with the third scenar-
io, whereby detailed considerations for remedia-
tion on a site-specific basis would take place. This
would involve a determination of the dumping
grounds where there is overlap between the ar-
eas with the most polluting types of chemical
weapons, such as viscous mustard gas and those
that form compounds containing arsenic and ar-
eas where we know, that the munitions are still
largely intact and accessible. When it comes to
the “Hot spot scenario”, I have to wholeheart-
edly agree with Mark Koch and others, that this
solution “...with the related securing and reme-

diation of confirmed pinpoint dumping sites

208 Tbid.
209 Tbid.
210 Tbid.
21 Ibid.
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seems to be the most likely realisable alternative
from a technical, emission related and economi-
cal point of view."?!? This remediation scenario is
considered ‘from an ecotoxicological and gener-
al risk related point of view” inevitable by Mark
Koch and others.?"

In the author’s view the question of recov-
ery should be considered, as the upcoming years
present a timeframe, where it would still be pos-
sible to bring up some chemical weapons that
present the biggest risk on the basis of current
knowledge, before they all rust through and re-
lease the CWAs into the marine environment.
Regarding recovery and technical feasibility,
HELCOM itself has stated in their 2013 Report,
that “...the option of recovering dumped chem-
ical munitions should no longer be entirely ex-
cluded; rather, it should be considered as an op-
tion on a site-specific basis...”?!

This is the case due to “...the advancement
of technological options developed in the con-
text of the offshore oil and gas industry over the
past decades” and well developed means for saf-
er disposal of chemical warfare materials.?!® This
needs to be considered together with the fact
that chemical weapons and CWAs have been
brought up unintentionally with nets by fish-
ermen. If fishermen, who are for the large part
not competent to deal with chemical weapons,
despite the guidelines that have been issued to
them and the equipment they are supposed to
have available on board, when operating in the
problem areas, then surely if competent institu-
tions, States and other interested actors put their
heads together we could come up with a way to
remediate, whilst minimizing the risks that arise.
In addition to the aforementioned technologi-

cal advances thanks to the offshore oil and gas

212 Tbid.
213 Tbid.
24 Cf. HELCOM 2013 (n 11), p. 86-87.
215 Tbid.
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industry, we also have the technology to mine
the seabed for resources. If it is possible to do
that, in the depths of thousands of metres, then
we should be able to also find a way to recover
chemical weapons at much shallower waters.
Deciding the method for recovery and the
recovery itself will need to involve experts and it
would most certainly mean keeping humans at
as far of a distance for as many stages of the re-
covery process as possible, to minimize the risk.
This could be achieved with the use of specific ro-
bots for this purpose or even a more convention-
al claw/box like contraption for bringing them
up. One could even envision a process for bring-
ing up those chemical weapons that are already
leaking CWAs or at high risk of disintegrating,
by bringing them up in hermetic containers, po-
tentially together with a part of the surrounding
soil (if applicable- for example when they are in
a soft soil such as mud). The recoveries would
then be lifted into a separate container suitable
for these purposes on board of the vessel and
most likely taken on land, where the chemical
warfare materials would be destroyed in accord-
ance with the CWC. However, in the authors
view if the decision is made to recover some of
them, then the starting point should be those, for
which it makes the most sense to do so on the
basis of an expert determination. Those chemi-
cal munitions, that fall under the overlap, but for
which the risk is considered too high to recover
them could be covered with a concrete sarcoph-
agi.?!®Itis held, that this “...may have potentially

significant advantages over lifting the corroded

216 This could result in the creation of artificial islands,
for which the coastal State has the exclusive right in its
EEZ under Art. 60 of UNCLOS.
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containers and thus might be regarded in some
instances as a more preferable’.?!”
Furthermore,itisconsidered, thatsarcophag-
ing would still be a “highly costly technique in
the context of the precautionary approach.?!®
This brings us to economic considerations, as
the main reason why we have the technology for
offshore oil and gas developments and deep-sea
mining, is that even though those require hefty
sums as investments, they also bring in profits,
if the calculations on economic feasibility are
done correctly. However, they are harmful to
the marine environment to varying extents. Re-
mediation of sea-dumped chemical weapons on
the other hand is the complete opposite, as it in-
volves high costs, with the return being simply
prevention of further damage from taking place.
Through Principle 15 of the Rio Declaration
and the European Commission Communication
on the use of the precautionary principle we find
mentions for economic considerations, ‘cost-ef-
fective measures to prevent environmental
degradation’ and ‘examination of the potential
benefits and costs of action or lack of action” re-
spectively. Despite even the limited remediation
on the basis of determining hot-spots and most
likely a mixture of recovery and sarcophaging
to be undertaken being highly costly, it is none-
theless the most cost-effective method to tack-
le the problem in the face of risk of significant
harm to the marine environment and potentially
to humans. Focusing on hot-spots “...leads to a
reduced but in the general context highly effi-
cient solution attempt that does further result

in a significant cost reduction compared to less

217- Alexander Lott, ‘Pollution of the Marine Environ-
ment by Dumping: Legal Framework Applicable to
Dumped Chemical Weapons and Nuclear Waste in the
Arctic Ocean’ (2015) 57-69 Nordic Environmental Law
Journal, p. 68.

218 Tbid.
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efficient but more extensive measures.””"? Given
the uncertainty regarding the problem, it would
give us at least some peace of mind, that we have
done something to the extent that it is reasonable
and economically feasible to do so.

A number of other legal considerations arise
from considering and undertaking remediation.
The first one being the requirement to do envi-
ronmental impact assessments prior to remedi-
ation. The requirement to undertake complete
environmental impact assessments flows more
generally from the precautionary principle as
covered in the Pulp Mills case, where it was ac-
corded the status of customary international
law. More specifically, under Art. 206 of UN-
CLOS States shall assess the potential effects
of activities on the marine environment, when
there are ‘...reasonable grounds for believing
that planned activities under their jurisdiction or
control may cause substantial pollution of or sig-
nificant and harmful changes to the marine en-
vironment’. Of relevance is also Art. 204, which
provides for monitoring of risks and Art. 205,
which provides for publication of reports. Art. 7
of the Helsinki Convention provides a similar re-
quirement to take environmental impact assess-
ments on the HELCOM level and also connects
it to a requirement to “...notify the Commission
and any Contracting Party which may be affect-
ed by a transboundary impact on the Baltic Sea
Area.” Under Art. 194 (2) of UNCLOS ‘States
shall take all measures necessary to ensure that
activities under their jurisdiction or control are
so conducted” as to not cause damage by pollu-

tion, including transboundary damage.?

219 Cf. Marc Koch and others (n. 207).

20 Article 195 of UNCLOS on the duty not to transfer
damage or hazards or transform one type of pollution
into another might also be applicable. The 2001 Draft
Articles on Transboundary Harm and the 1991 Espoo
Convention are also of relevance when it comes to trans-
boundary harm.
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This means, that since remediation has
some risks attached to it, it opens the require-
ments of environmental impact assessments to
be done and relevant Parties to be notified and
consulted. Therefore, remediation can also be ar-
gued against on the basis of risk of transbound-
ary harm, but furthermore also on the basis of
the precautionary principle. This is why it is so
important that the contemplation and potential
fulfilment of remediation involve experts and all
interested Parties and that it shall be done in a
calculated and careful way, so that the risks aris-
ing from remediation are minimal as compared
to the risks of leaving the chemical weapons as
they are.

Another question that arises in connection
with remediation through recovery is wheth-
er obligations for State Parties under the CWC
come into effect, given that a State Party to the
CWC is not required to declare or destroy chem-
ical weapons dumped at sea before 1985. On this
point the answer from Alexander Lott is the most
logical and agreeable, he argues, that since Arti-
cleI (1a) of the CWC relating to prohibited activ-
ities includes the wording “otherwise acquire”
and “retain” a State Party would need to destroy
the chemical weapons in accordance with Arti-
cle 1(2).22! Thereby the recovered or discovered
chemical weapons would fall under “...Article
III(1)(a) and (b) of the CWC, whereby they have
to be declared and subsequently destroyed in ac-
cordance with either Part IV(A) or Part IV(B) of
the Verification Annex’.*?

This opens the door to many other require-
ments under the CWC once the chemical weap-

ons have been declared by a State Party, for ex-

221 Alexander Lott, ‘Pollution of the Marine Environ-
ment by Dumping: Legal Framework Applicable to
Dumped Chemical Weapons and Nuclear Waste in the
Arctic Ocean’ (2015) 57-69 Nordic Environmental Law
Journal, p. 64.

22 Tbid.
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ample to provide the chemical weapons destruc-
tion plans under Part IV(A) of the Verification
Annex (para. 6) and to ‘submit subsequent an-
nual declarations” under Part IV(A) of the Verifi-
cation Annex (paras. 29 and 36).? Furthermore,
there is a requirement to provide ‘detailed facil-
ity information for each of its chemical weapons
destruction facilities” in accordance with Part
IV(A) of the Verification Annex (paras. 30-32).2*

4.5 Roles of competent institutions and

general recommendations for the future

The final part of this research shall look at which
competent institutions have what kind of a role
in relation to the problem, as well as general rec-
ommendations for the future. Since numerous
competent institutions and many States have
an extensive role and interest in improving the
situation, as well as by extension some NGOs
and connected industries, ranging from fishing
and salvaging to oil and gas then cooperation is
required. This is called for by UNGA Resolution
A/RES/65/149. Additionally, all the applicable
legal regimes covered to various extents earlier
in this article, have provisions relating to cooper-
ation: Art. 197, Art. 123 and Art. 199 of UNCLOS;
Art. 7 (3) and Art. 20 (e) of the Helsinki Conven-
tion; Art. VIII (1) and Art. VII (3) of the CWC;
and Art. 4(3) of the TEU. Whilst EU law has not
been covered further, than to demonstrate the
prevalence of the precautionary principle, it
needs to be stated, that the duty to cooperate and
responsibility to take appropriate measures as
found in the precautionary principle on the EU
level provide in the author’s view as solid argu-
ments as those under international law. Relating
to competent institutions, as covered in Chapter
Two, we find further mentions and efforts of

cooperation, for example: HELCOM has called

223 Tbid.
24 Tbid.
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for further national and/or international studies
and has suggested cooperation with OSPAR; the
OPCW has issued two statements on ‘Broaden-
ing International Cooperation on Sea-dumped
Chemical Weapons and Promoting the OPCW
as a Forum for Voluntary Cooperation on the Is-
sue” and taken other steps towards cooperation;
the EU and NATO have cooperated through the
MODUM and CHEMSEA projects respectively;
and IDUM has provided a forum for all stake-
holders to discuss underwater munitions.
Having established, that the duty to cooper-
ate flows from various applicable legal regimes
and that the competent institutions have been
willing to cooperate in relation to the problem,
then it is of uttermost importance to bring all the
stakeholders together in a true spirit of cooper-
ation. Given that States surrounding the Baltic
Sea are under a duty to protect and preserve the
marine environment both under UNCLOS and
the Helsinki Convention, then it would be best
for these States to push for all the HELCOM
recommendations to be fulfilled, especially for
further extensive studies to be done in relation
to the problem and to consider options for re-
mediation on the HELCOM level. In the author’s
view this is the case, given the critical timeframe,
the particularly vulnerable situation of the Baltic
Sea and the plethora of risks and uncertainties
that have been demonstrated to arise from the
chemical weapons there. Whilst the OPCW and
IDUM have promoted themselves as forums for
voluntary cooperation, which should definitely
be followed up on by States, competent institu-
tions and other interested actors connected to the
problem to share information and discuss the
issue of sea-dumped chemical weapons, those
seem to be best for a more global and long-term
option. It could also be possible to extend the
geographical scope regionally to include Nor-
way (given the chemical munitions dumped in

the Skagerrak) or even an EU wide effort, since
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chemical weapons have been dumped from the
North Sea and Irish Sea to the Bay of Biscay and
the Mediterranean Sea. If that were to be done,
then cooperation with OSPAR would become
highly relevant.

However, cooperating and taking initia-
tive on the HELCOM level appears to be the
most suitable for discussing the problem of sea-
dumped chemical weapons affecting the Baltic
Sea given the geographical scope of the Helsinki
Convention. This is also more likely to result in
tangible measures and initiatives faster, includ-
ing the possibility of taking remediation, which
is necessary given the critical time-frame when
such measures would still be viable. Nonethe-
less, cooperation with the other competent insti-
tutions mentioned in this article would be nec-
essary and highly beneficial. The OPCW clearly
has the knowledge and technological capabilities
required for handling and destroying the chem-
ical warfare materials. Similarly, NATO also has
important data and technology, especially that
relating to AUVs and ROVs. IDUM has amassed
a wealth of knowledge in this field, through
amongst other things, holding five dialogues on
sea-dumped munitions and will most likely have
plenty of contacts and expertise on the capabil-
ities and possibilities of the private sector, but
also other actors in this regard. The EU will need
to be involved in any eventuality, given that it
is a party to HELCOM and that 8 of its Member
States are facing the problem in the Baltic and
that many other EU Member States are facing
the problem elsewhere. What measures and/or
funds are assigned by the EU to guarantee the
high level of protection on the EU level however
depends on the current political climate towards
environmental problems and the resulting de-
termination of what amount of risk is acceptable.
Nonetheless, most of the funds would have to
come from the HELCOM Parties.
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Conclusion

As has been demonstrated, the problem of
dumped chemical weapons in the Baltic Sea af-
ter WW II constitutes significant pollution and
includes risks of serious harm and damage not
only to the marine environment, but also to hu-
mans and our many legitimate uses of the sea,
ranging from risk to fisherman and beach visi-
tors to risks arising from various offshore activ-
ities and projects and even sea-food consumers
could potentially be at risk. Even though the
chemical weapons have been in the marine envi-
ronment since the mid-1940s, there are still ma-
jor scientific uncertainties regarding not only the
exact locations and fate of the chemical weapons
in the Baltic Sea, but also how it exactly affects
the whole ecosystem, its many inhabitants and
our uses of the sea. Despite the many scientific
studies and projects undertaken by various in-
terested Parties to gain more knowledge about
the problem, there exists a responsibility to not
only continue to implement and enforce existing
measures and initiatives, but to also consider
alternative courses of action, such as remedia-
tion through a combination of recovery and sar-
cophaging. The existing measures for example
include conducting further research, EIAs and
enforcing fishing limitations in the problem ar-
eas, but furthermore the recommendations from
the 2013 HELCOM Report could be considered
to have become requirements. Given that there
is a high standard of due diligence, arising from
the responsibility to protect and preserve the
marine environment under numerous provi-
sions of UNCLOS and to prevent and eliminate
pollution of the Baltic Sea Area under multiple
provisions of the Helsinki Convention, as well as
precautionary principle being considered appli-
cable. Then this means that various measures as
are appropriate by way of abundant caution are

required to avoid or prevent serious or irrevers-
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ible damage. Whilst negligence for current con-
duct was not established in this research, due to
the scope and available space, it was nonetheless
suggested that it could already be the case and
will most likely be the case, if necessary meas-
ures are not taken and remediation considered.
Further analysis in the form of studies or expert
determinations in this regard is needed.

Whilst further scientific research into the
problem and other measures are required, then
in the author’s view this in itself will not lead
to a significant improvement with regards to the
problem, given the on-going leakage of CWAs to
the marine environment and the upcoming years
presenting the critical timeframe where remedi-
ation needs to be strongly considered and could
potentially be taken. We have for some years
had the necessary technology for this purpose
and whilst it certainly carries risks and costs,
these are minimal in the face of the significant
risks and uncertainties that arise from leaving
the chemical weapons as they are. Moreover, the
risks arising from remediation can be lessened
by using new technologies and be considered
an effective and proportional measure in terms
of the precautionary principle by focusing on
hotspots where there is an overlap between the
areas with the most polluting chemical weapons
and those that could still feasibly be remediated.
To tackle the problem through the aforemen-
tioned measures to be taken and considered, the
duty to cooperate and notify remain of impor-
tance, as these are called for, amongst others, by
the UNGA Resolution A/RES/65/149. Therefore,
the States surrounding the Baltic Sea are under a
duty to act and cooperate, most suitably through
HELCOM, whilst also including the competent
institutions mentioned in this article, as well as
any other interested Parties. Having referred
to some of the respective roles earlier in this
research, the exact specificities of these efforts

will be determined by the Parties themselves. It
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suffices to say, that the logic behind the original
conduct of dumping, that is “out of sight, out of
mind” does not pass anymore, since our knowl-
edge and awareness have increased in respect of

the problem, as well as environmental concerns
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having gained prevalence and on the basis of the
arguments in this article, much more needs to be
done about the problem in order to avoid irre-
versible harm and improve the state of the Baltic

Sea for current and future generations.
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Skyddet av kulturvarden i omstallningen
till ett koldioxidneutralt samhalle
— En studie av det rattsliga skyddet av kulturvarden
mot installation av solceller i plan- och bygglagen
respektive kulturmiljélagen

Melina Malafry*

Abstract

Installing solar cells on rooftops is a common mea-
sure for reducing a building’s external energy con-
sumption and increasing the proportion of renew-
able energy in the energy system. However, install-
ing solar cells can mean that the general interest
in preserving cultural value is negatively affected.
This article describes the protection of cultural
value by examining the legal protection of cultural
value of church monuments according to the His-
toric Environmental Act (HEA) and “particularly
valuable” buildings according to the Planning and
Building Act (PBA). Following a general descrip-
tion of the legal protection of culture value follows
a presentation of how the protection of cultural
value relates to the installation of solar cells in the
application of the respective legislation. The article
concludes with an analysis of how strong the pro-
tection against distortion is for church monuments
and “particularly valuable” buildings. The author
has found that there are differences in which ar-
guments are given importance for whether a solar
cell installation may take place. The author sug-
gests that neither arguments about the reversibility
of the installation, nor environmental and climate
justifications should be taken into consideration
with regard to the design and purpose of the leg-
islation. The author also argues that the protection
against distortion, in theory, is stronger for “partic-
ularly valuable” buildings, according to the PBA,
than for church monuments, according to HEA.

77

This is especially true since the “use value” of a
church is credited with the cultural value of the
church. However, the author suggests that a dis-
tortion should rarely be allowed, since alternative
solutions should be possible. Hence, a distortion of
cultural value through the installation of solar cells
is not a necessary measure — neither for the climate

nor the church’s continued operation.

1. Inledning

EU:s foreslagna klimatlag anger att EU ska vara
koldioxidneutralt 2050.! EU har identifierat att
en omstallning av energisystemet och inférandet
av energieffektiviserande atgarder ar tva viktiga

komponenter for att EU ska na det utsatta ma-

* Melina Malafry, postdoktor i klimat- och energiratt,
Uppsala universitet (finansierad av “StandUp for ener-
gy”). Denna artikel ar skriven inom ramen for projektet
Riitten, hdllbar energianvindning och bevarandet av kultur-
historiska virden (REKO) finansierat av Energimyndighe-
ten (2019-2022). Forfattaren tackar for vardefulla kom-
mentarer av forskarkollegorna inom REKO samt anony-
ma granskare. Eventuella kvarstdende felaktigheter ska
dock endast tillskrivas forfattaren.

! EUROPAPARLAMENTETS OCH RADETS FOR-
ORDNING om inrédttande av en ram for att uppna
klimatneutralitet och om @ndring av forordning (EU)
2018/1999 (Europeisk klimatlag), COM(2020) 80 final,
2020/0036(COD), 4 mars 2020, artikel 2.
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let.? Ett koldioxidneutralt samhalle forutsitter
dels att andelen fornybar energi okar i energi-
systemet, dels att den befintliga bebyggelsen —
som i dag star for 40 % av energiforbrukningen
inom EU® — méaste goras mer energieffektiv.* En
installation av solceller kan bidra till uppfyllel-
sen av bada dessa mal.

Bade klimatmalen och bevarande av kultur-
varden ar viktiga mal i samhallet och inbegrips i
de av riksdagen beslutade nationella miljomalen
begrinsad klimatpdverkan respektive god bebyggd
milj5.5 A ena sidan &r en 6kning av fornybar
energi och energieffektivisering av befintliga
byggnader avgorande for att minska utslapp av
véxthusgaser och paverkan pa klimatet. A andra
sidan ar kulturvarden varden som vi ska skydda.
For att uppna miljomalet god bebyggd miljo anges
specifikt att kulturvarden ska tas till vara och ut-

2 Se https://ec.europa.eu/info/strategy/priorities-2019
-2024/european-green-deal_en (hdmtad 2021-02-11). I
en svensk kontext har dven de politiska partierna kom-
mit overens — i energidverenskommelsen — om att Sverige
ska ha 100 % fornybar energi i elsystemet till 2040 och
noll netto-utslapp av vaxthusgaser 2045. Sverige har
aven en malsattning om 50 % effektivare energianvand-
ning till ar 2030. Se Ramoverenskommelse mellan So-
cialdemokraterna, Moderaterna, Miljopartiet de grona,
Centerpartiet och Kristdemokraterna, Energidverens-
kommelsen, 10 juni 2016 samt: https://www.regeringen.
se/pressmeddelanden/2016/11/overenskommelse-om-
sveriges-mal-for-energieffektivisering/ (hdmtad 2021-02-
11) och prop. 2019/20:65, En samlad politik for klimatet —
klimatpolitisk handlingsplan, s. 29.

3 Energieffektivisering av byggnader inom EU &r iden-
tifierat som en viktig atgard for att uppfylla EU:s gréna
giv. En renoveringsvag ar darfor att vanta inom EU. Se
EU-kommissionen, COM(2016) 860 final, Clean Energy
for All Europeans, Bryssel 3 november 2016, s. 5.

4 Inom projektet Ritten, hdllbar energianvindning och be-
varandet av kulturhistoriska virden (REKO) &r en installa-
tion av solceller att likstdlla med energieffektiviserande
atgarder “pd” kulturhistoriskt vardefulla byggnader. En
installation av solceller leder till att byggnadens energi-
prestanda hojs och att en annars daligt isolerad byggnad
kan kompensera sin energianvandning.

5 Se: https://sverigesmiljomal.se/miljomalen/ (hdmtad
2021-02-11).
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vecklas.® Vidare anges i politiken for gestaltad
livsmiljo att ”forvaltning av kulturarvet och kul-
turmiljovarden har stor betydelse for att uppna
hallbara och attraktiva livsmiljéer”.” Kultur-
varden innehar ocksa ett rattsligt skydd enligt
miljobalken (MB),® plan- och bygglagen (PBL)’
och kulturmiljélagen (KML).!? Energieffektivise-
rande renoveringar i allmanhet och installation
av solceller i synnerhet kan mota hinder efter-
som sadana atgédrder kan firvanska'! byggna-
dens utseende och darmed forstora byggnadens
kulturvarde.'

Skyddet av kulturvarden ar ett outforskat
amne inom rattsvetenskapen.'® Artikeln bygger
darfor i forsta hand pa lagstiftning, forarbeten
samt réttsfall fran mark- och miljodomstolarna
och beslut fran lansstyrelserna, eftersom mal
fran Mark- och miljoéverdomstolen (MOD), an-
gaende solceller och plan- och bygglagen (PBL),

ar obefintliga. Det finns dock eft avgorande fran

¢ https://sverigesmiljomal.se/miljomalen/god-bebyggd-
miljo/ (hamtad 2021-02-11).

7 Se prop. 2017/18:110, s. 65.

8 Se 1 kap. 1 § p. 4. MB. Dér star det att miljobalken
ska tillampas sd att “vardefulla natur- och kulturmiljcer
skyddas och vardas”. Det finns dven bestimmelser om
riksintresse (3—4 kap. MB (framst 3 kap. 6 § MB samt de
geografiska omradena utpekade i 4 kap. MB)) samt en
mojlighet att bilda kulturreservat i 7 kap. 9 § MB. MOD
har dven fortydligat att kulturmiljo inbegrips i termen
naturmiljé enligt 12:6 MB, se MOD 2019:17.

9 Se sérskilt 2 kap. PBL och 8 kap. 13 § PBL.

10" Se sarskilt 1 kap. 1 § KML.

11 En forvanskning har ingen entydig definition men en-
ligt Boverkets byggforeskrifter (2011: 6), 1: 2212, ar det
frdga om en forvanskning nar ”atgarden forandrar bygg-
nadens karaktédrsdrag eller skadar ndgon av de egenska-
per som sammantaget ligger till grund for byggnadens
eller omradets kulturvarden.”

12 Se 8 kap. 13 § PBL dér forvanskningsférbudet stadgas
och dven 4 kap. 2 och 3 §§ KML.

13 Se dock Christiernsson, A., Malafry, M. och Lalander
Malmsten, E., Skydd av kulturvirden vid fonsterbyte: en
kommentar till MOD 2019:25, 2020, JP miljonet. Se: https://
www-jpinfonet-se.ezproxy.its.uu.se/JP-Miljonet/Analy-
ser-och-referat/Analyser-och-referat/d_4088544-skydd-
av-kulturvarden-vid-fonsterbyte_-en-kommentar-till-
mod-2019_25--analys (hdmtad 2021-02-11).
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Hogsta forvaltningsdomstolen (HFD), angaende
solceller och kulturmiljolagen (KML), som kom-
mer att beaktas vad galler tillstindsprovningen
enligt KML. Aven tillgingliga rapporter fran
Riksantikvarieimbetet och Boverket har beak-
tats. 1

I den har artikeln undersoks hur byggna-
ders kulturvarden skyddas i forhéllande till in-
stallation av solceller. Solceller har potential att
vara en viktig del av ett koldioxidneutralt en-
ergisystem. Solen ar den enda energikalla som
direkt tillfors jorden. Ett sdtt att producera for-
nybar energi ar att omvandla solens energi till
elektricitet genom solceller. Installation av sol-
celler har 6kat markant de senaste dren och ses
av enskilda husagare och Svenska kyrkan som
ett bra satt att bidra till ett mer klimatsmart ener-
gisystem och samtidigt vara sjalvforsorjande pa
el. Dessutom har solceller blivit allt billigare och
det finns olika stodsystem inrdttade for just sol-
celler.” Det finns saledes manga skal till varfor
man vill investera i solceller.

I artikeln redogors for vilket skydd kultur-
varden har mot forvanskning vid installation av
solceller enligt PBL och KML, bade i lagstiftning-
en och i rattstillimpningen.!® I artikeln redogors
sarskilt for vilka skdl/argument som accepteras
av rattstillimpande myndighet. Argument om
solcellsinstallationens reversibilitet framfors ofta
i mal enligt KML och PBL, som ett argument for
att atgarden inte innebédr en férvanskning, da

installationen latt kan monteras ned. Fragan ar

14 Riksantikvariedmbetet dr den myndighet i Sverige som
ansvarar for fragor om kulturarv och kulturmiljéer. Bo-
verket dr Sveriges expertmyndighet angdende PBL-fra-
gor. Agerar dven som radgivande tillsynsmyndighet.

15 T budgetpropositionen 2017/18:1 anges att 900 miljo-
ner kr har avsatts for investeringsstod for solceller mel-
lan 2018-2020. Se forordning 2009:89 om statligt stod till
solceller.

16 Se 9 kap. 2 § 3 c och 9 kap. 3 ¢ § samt 8 kap. 13 § PBL
vad galler ”sdrskilt vardefulla” byggnader. Se 4 kap. 3 §
och 4 kap. 2 § KML samt RA 2007 ref. 75 for kyrkliga
kulturminnen.
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hur rattstillampande myndigheter beaktat sol-
cellsinstallationens reversibilitet i rattstillamp-
ningen och hur ett sddant argument forhaller sig
till lagstiftningens syfte. Klimat- och miljoargu-
ment framfors ofta som skal till att installationen
ska beviljas, med motiveringen att klimatskalen
borde véga tyngre an intresset av att bevara kul-
turvarden. Fragan ar hur och var dessa miljo- och
klimatargument beaktas av rattstillampande
myndighet, sarskilt nu nar klimatfragan blivit
alltmer aktuell. Slutligen jamfors det rattsliga
skyddet for kyrkliga kulturminnen i KML och
skyddet for “sarskilt vardefulla” byggnader etc.
i PBL.” Den 6vergripande fragan som damnas
besvaras i artikeln dr om ritten sakerstdller att
kulturvarden bevaras — for nuvarande och kom-
mande generationer —i omstallningen till ett kol-

dioxidneutralt samhalle.

2. Incitament for att investera i solceller
Det finns en stark politisk vilja — bade pa EU-
niva och pd nationell niva — att styra mot ett
koldioxidneutralt samhalle. Om EU:s forslag till
klimatlag blir verklighet finns det ett bindande
mal om att EU ska ha natt klimatneutralitet inn-
an 2050."® Det finns ett antal lagstiftningar pa
omradet som ger incitament att styra mot ett kol-
dioxidneutralt samhalle. I syfte att minska den
externa energianvandningen i befintliga bygg-
nader har bland annat lagstiftning om energi-
deklarationer av byggnader och statligt stod for
installation av solceller antagits.

Direktiv (2002/91/EG) om byggnaders ener-
giprestanda ar ett viktigt direktiv nar det kom-
mer till energifragor och bebyggelse. Syftet med

direktivet ar att framja en forbattring av energi-

178 kap. 13 § PBL.

18 Se EUROPAPARLAMENTETS OCH RADETS FOR-
ORDNING om inrdttande av en ram for att uppna kli-
matneutralitet och om &ndring av férordning (EU)
2018/1999 (Europeisk klimatlag), COM(2020) 80 final,
2020/0036(COD), 4 mars 2020, artikel 2.
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prestanda i byggnader.!” Enligt huvudregeln i
artikel 4.1 ska medlemsstaterna vidta nodvandi-
ga atgarder for att se till att minimikrav faststalls
for byggnaders energiprestanda. I direktivets
artikel 4.3 finns det ett undantag for kulturhisto-
riskt vardefulla byggnader. I den svenska imple-
menteringen, lagen (2006:985) om energideklara-
tioner for byggnader och férordning (2006:1592)
om energideklaration for byggnader, finns det
dock inget undantag for kulturhistoriskt varde-
fulla byggnader.?’ Detta innebér att en energi-
deklaration maste uppréttas vid en forsaljning
av en kulturhistoriskt vardefull byggnad enligt
6 § lagen om energideklarationer. I en tidigare
proposition angavs ett forslag pa undantag fran
att uppratta en energideklaration for kulturhis-
toriskt sarskilt vardefulla byggnader. Riksantik-
varieimbetet ansag dock att det inte var nédvan-
digt att undanta sarskilt vardefulla byggnader
fran kravet.?! Infér implementeringen av direk-
tiv (2002/91/EG) om byggnaders energiprestan-
da diskuterades istallet hur kulturvarden skulle
tillforsdkras skydd.? Utredningen forordade
att oberoende experter inom energifragor aven
skulle inneha adekvat utbildning inom lagstift-
ning rorande kulturmiljofragor for att undvika
att kulturvarden forstors i syfte att energieffekti-
visera. Tanken med detta ar att energiradgivarna
ska kunna ge forslag pa hur man kan motverka
att bl.a. kulturhistoriska véarden gar forlorade.”
Istéllet for att undanta sarskilt vardefulla

byggnader fran kravet pa energideklarationer

19 Direktiv (2002/91/EG) om byggnaders energiprestan-
da, artikel 1.

20 Se 2 § forordning om energideklarationer. Det finns
dock undantag for kyrkor. Se 2 §, p. 1 ”Byggnader som
huvudsakligen anvands for andakt eller religios verk-
samhet.”

2L Prop. 2005/06:145, s. 64 ff.

22 50U 2005:67 Energideklarationer. Metoder, utform-
ning, register och expertkompetens. Slutbetankande om
byggnaders energiprestanda.

2 SOU 2005:67, s. 80.
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har man saledes genom foreskrifter reglerat hur
energirddgivarna ska lamna rad, i syfte att kul-
turvdrden inte ska ga forlorade i processen.? I
Boverkets foreskrifter anges att energiradgiva-
ren inte far lamna rad som paverkar kulturvar-
det negativt. Bland annat framgar av Boverkets
foreskrifter i 3 § att inga atgarder far foreslas av
energiradgivaren som kan skada kulturvarden
pa vissa skyddade byggnader samt att hansyn
ska tas till kulturvarden i en vidare bemarkel-
se.” Enskilda kan dock i strdavan att erhalla en
battre energideklaration investera i t.ex. solcel-
ler, pa eget bevag eller efter rekommendation
fran energiradgivare, dven om en sddan instal-
lation riskerar att forvanska en sarskilt vardefull
byggnad.

Forordning (2009:689) om statligt stod till
solceller ger ytterligare ekonomiska incitament
att investera i solceller. Syftet ar att anvandning-
en av solcellssystem och den arliga produktio-
nen fran solceller ska 6ka och att systemkostna-
derna ska minska, for att bidra till bl.a. omstall-
ningen av energisystemet.?® 900 miljoner kronor
har avsatts for investeringsstod for solceller mel-
lan 2018-2020.> Enligt forordningens 2 § kan
bidraget lamnas till privatpersoner, kommuner
och foretag.

Det finns saledes ekonomiska incitament for
att vara “klimatsmart” — genom saval kravet pa
energideklarationer som stodet for installation
av solceller — vilket ar positivt. I stravan att bli
energi- och klimatsmart kan dock kulturvarden
forvanskas, om réttstillampande myndigheter

inte uppratthaller det skydd som lagstiftningen

2 Boverkets forfattningssamling (BFS) 2007:4 BED 1, se
3 och 4 §§ rorande kulturvarden.

2 Se https://www.boverket.se/sv/lag--ratt/forfattnings-
samling/gallande/bed---bfs-20074/ (hamtad 2021-02-11).
Jfr 2 kap. 6 § och 8 kap. 17 § PBL.

26 Forordning (2009:689) om statligt stod till solceller,
18

" Se budgetpropositionen 2017/18:1.
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erhaller. I det foljande redogdrs for det grund-
laggande skyddet for kulturvarden i PBL.

3. Skydd av kulturvirden i plan- och
bygglagen

3.1 Plan- och bygglagens syfte — en “hallbar
livsmiljo”

I PBL:s portalparagraf anges att lagen ska fram-
ja en “god och langsiktigt hallbar livsmiljo for
maéanniskorna i dagens samhalle och for kom-
mande generationer.” Lagen tillampas vid bade
planldggning och byggande m.m.?

PBL fokuserar primart pa minniskans livs-
miljo jamfort med miljobalken dar naturen an-
ses ha ett egenviarde.” Tillagget om en hallbar
livsmiljo gjordes 1993 i den dldre PBL (APBL),
framst i syfte att tydliggora att aven miljo- och
kretsloppsfragorna hor hemma i samhallspla-
neringen. Bevarandet av kulturvdrden, som
del i en hallbar livsmiljo, diskuterades dock
inte specifikt. I dldre forarbeten anges daremot
i den allmdnna motiveringen till lagen att en
langsiktigt hallbar utveckling endast kan ske
om ”grundlaggande sociala stravanden beaktas
och om hénsyn tas till behovet att hushalla med
naturresurser och energi samt att langsiktigt be-
vara vardefulla natur- och kulturvarden.”3? Att
bevarade kulturvarden ingar i lagstiftningens
syfte om en hallbar livsmiljo kan dven utldsas av
PBL:s materiella regler i 2 och 8 kap.’! En ”hall-
bar livsmiljo” inbegriper saledes bevarandet av

kulturvarden.

28 Se 1 kap. 1 § PBL. Se dven prop. 1985/86:1, s. 57.

2 1kap.1§MB.

30 Se prop. 1985/86:1, s. 57.

3 Se 1 kap. 1 § PBL och 2 kap. PBL samt specifika
skyddsbestammelserna i 8 kap. 13 § PBL och 8 kap. 17 §
PBL. Aven MOD har nyligen uttalat att kulturmiljé inbe-
grips i begreppet naturmiljo varfor begreppet “hallbar
livsmiljo” torde innebara att dven kulturvarden maste
bevaras for att utvecklingen ska vara hallbar. Se MOD
2019:17.
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3.2 Plan- och bygglagens hinsynsregler

En viktig utgdngspunkt ar 2 kap. 1 § PBL dar
det anges att vid lagens tillampning ska hansyn
tas bade till allménna och enskilda intressen.??
Krav pa att en proportionalitetsbedomning ska
ske foljer av Tillaggsprotokoll 1, artikel 1 EKMR
samt praxis.®® Proportionalitetsprincipen genom-
syrar hela den forvaltningsréttsliga tillamp-
ningen.3* Atgarder till forman for det allmidnna
maste sta i rimlig proportion till exempelvis den
enskildes egendomsskydd for att begransningen
ska anses vara befogad.

En proportionalitetsbedomning® ar dock
inte endast en bedomning om ett beslut, att inte
fa vidta en viss atgard, ar proportionerlig gent-
emot den enskildas egendomsskydd. Atgérden
som vidtas maste dven vara bade ldmplig och
nodvindig for att atgarden ska anses vara pro-
portionerlig.’ I detta sammanhang betyder det
att bevarande av kulturviarden star emot den
enskildes ratt att fa utféra en viss atgard pa sin
fastighet (t.ex. installera solceller). Om syftet ar

att minska driftkostnader/minska sin externa en-

32 HD har uttalat att vid avvédgning enligt 2 kap. 1 § plan-
och bygglagen kan olika intressen std mot varandra.
HD uttalade att: “Ett tydligt fall 4r nar enskilda intres-
sen star mot allménna. Men det kan ocksa vara fraga om
en avvagning mellan olika enskilda intressen eller mel-
lan olika allmédnna intressen.” HD betonade dock att en
klassisk proportionalitetsbeddmning utgor ett centralt
moment i bedomningen som ska goras enligt 2 kap. 1 §
PBL. Se NJA 2016 s. 868 s. 6. En avvagning mellan tva
allmdnna intressen, sdrskilt vad géller “klimatatgéarder”
och kulturvirden har dock aldrig gjorts av MOD mot
bakgrund av 2 kap. 1 § PBL.

3 Se t.ex. Regeringsratten i Flickebo, som uttalar att “En
inskrankning fran det allménnas sida av den enskildes
ratt att anvianda sin egendom forutsatter att det forelig-
ger en rimlig balans eller proportionalitet mellan vad det
allmdnna vinner och den enskilde forlorar pa grund av
inskrankningen.”, RA 2007 ref. 75.

34 Se t.ex. Stromberg, H., och Lundell, B., Allmén forvalt-
ningsratt, 2011, s. 72.

% En proportionalitetsbeddmning sker enligt 2 kap. 1 §
PBL men aven i drenden enligt KML, vilket framgar av
praxis. Se t.ex. RA 2007 ref. 75.

% Se SOU 2010:29 s. 183 f. Se dven NJA 2016 s. 868 s. 6.
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ergiférbrukning, ar fragan om detta kan ske pa
ett mindre ingripande sétt. Ar det en limplig och
nodvindig atgard for att uppna syftet? Om den
enskilda har angeldgna skal for att t.ex. installera
solceller far det allmanna intresset av att bevara
kulturvarden ibland ge vika. Oftast ar det dock
mojligt att utfora en atgard som uppnar samma
syfte utan att paverka det kulturhistoriska var-
det. Nar det géller solceller kan de installeras pa
andra platser dar de t.ex. inte ar lika synliga.

Att hansyn ska tas till allmdnna bestam-
melser i bygglovsprovningen framgar av en rad
bestdammelser i 2 kap. PBL. Vid drenden enligt
PBL ska enligt 2 kap. 3 § PBL héansyn bl.a. tas
till natur- och kulturvéarden och milj6- och kli-
mataspekter i syfte att fraimja en “langsiktigt
god hushallning med mark, vatten, energi och
ravaror samt goda miljoforhallanden i 6vrigt.””
Har finns det séledes visst stod for att den sokta
atgarden ska vara “hallbar” och att atgardens
paverkan pa kulturvarden ska beaktas vid prov-
ningen. Det finns dock ingen konkret bestam-
melse som gor en avvagning mellan kulturvar-
den och klimatintressen mgjlig i den enskilda
bygglovsprovningen.

Enligt 2 kap. 6 § PBL ska vid planldaggning
samt drenden om bygglov etc. “bebyggelse och
byggnadsverk utformas och placeras pa den av-
sedda marken pa ett sitt som ar lampligt med
hénsyn till” bl.a. “stads- och landskapsbilden”
och "natur- och kulturvérdena pa platsen”.3® Det

stadgas dven att:

”vid planldggning och i andra drenden
samt vid atgarder avseende byggnader som
inte ingdr i ett drende enligt denna lag ska
bebyggelseomradets sarskilda historiska,
kulturhistoriska, miljomassiga och konst-
narliga virden skyddas. Andringar och

tillagg i bebyggelsen ska goras varsamt sa

% 2 kap.3 §p.2PBL.
% 2kap. 6§ p.1PBL.
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att befintliga karaktarsdrag respekteras och

tillvaratas.”*

Den sista delen av paragrafen samlar d&ven upp
sddana atgarder som inte kraver bygglov eller
planering. Kulturviarden inom ramen for bl.a.
forvanskningsférbudet i 8 kap. 13 § och varsam-
hetskravet i 8 kap. 17 § PBL maste saledes alltid
beaktas. Installation av solceller pa “sarskilt var-
defulla” byggnader etc. — utanfor detaljplanelagt
omrade — kan saledes strida mot forvansknings-
forbudet d@ven om installationen inte kraver
bygglov. En solcellsinstallation som strider mot
forvanskningsforbudet kan kommas at endast
genom tillsyn, vilket inte dr ett andamalsenligt
satt att skydda kulturvarden. Tillsynsmyndighe-
ten kan endast i efterhand foreldgga om att rét-
telse ska ske, dvs. krava att solcellerna ska mon-
teras ner. Aven om det dr mojligt att aterstilla
taket i ursprungligt skick ar det inte sakert att ett
sadant foreldggande anses proportionerligt enligt
2 kap. 1 § PBL, da det faktum att den enskilde
redan har gjort en investering talar for att det en-
skilda intresset kan tillmétas stor betydelse vid
en proportionalitetsbedomning. Om inte den
enskilde radgor med sakkunnig innan installa-
tionen sker kan darfor viktiga kulturvarden for-

vanskas.

3.3 Vad dr en "sarskilt virdefull byggnad”
enligt plan- och bygglagen?

De byggnader som skyddas mot forvanskning
i PBL ar “sarskilt vardefulla” byggnader m.m.
som exemplifieras i 8 kap. 13 § PBL. Dar anges
att byggnader och bebyggelseomraden etc. inte
far forvanskas om de dr ”sarskilt vardefulla”
utifran “historisk, kulturhistorisk, miljomassig
eller konstnarlig synpunkt.” Inkluderat har ar
saledes inte bara gamla hus fran 1700-1800-talet

utan det kan likval vara ett bevarat bebyggelse-

% 2 kap. 6 § sista stycket.
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omrade med enbart 70-talshus eller en helt ny
byggnad som &r skyddsvard fran konstnarlig
synpunkt. Begreppet sdrskilt virdefull byggnad
etc. ar alltsa ett vidare begrepp an kulturhisto-
riskt vardefulla byggnader enligt KML.%° For att
en byggnad ska anses sarskilt vardefull behover
byggnaden inte vara av byggnadsminnesklass
enligt KML. I forarbetena anges att ett tillrack-
ligt motiv kan vara att byggnaden ar representa-
tiv for tidigare samhalleliga och estetiska ideal,
eller ger en god uppfattning om tidigare sociala
villkor for en viss samhallsgrupp.*! Skyddet gal-
ler generellt och kan alltsa havdas i varje enskilt
lov- eller tillsynsarende.

I MOD 2012:13 podngterade domstolen att
det varken kravdes att byggnaden var skyddad
som byggnadsminne enligt KML eller detaljplan
for att den skulle erhdlla skydd enligt forvansk-
ningsforbudet och varsamhetskravet, samt att
det inte fanns nagon skyldighet att en bedom-
ning av fastighetens kulturvarde skulle ha kom-
municerats med fastighetsdgaren innan fragan
uppkom vid eventuell lovansokan. Avgorandet
innebar saledes att det inte finns nagra formella
kriterier som ska vara uppfyllda for att en bygg-
nad ska skyddas enligt forvanskningsférbudet
och att det inte finns ndgon kommunicerings-
skyldighet fran kommunens sida att uppmark-
samma att byggnader och byggelseomraden
omfattas av 8 kap. 13 § PBL. Om en byggnad
omfattas av forvanskningsforbudet ar istallet
nagot som den enskilde ar skyldig att sjalv ta
reda pa. Det ar viktigt att podngtera att det inte
heller kravs att ett riksintresse ar utpekat pa for-
hand. Att en byggnad &r ”sarskilt vardefull” kan
bestammas utifran bevarandeprogram och kul-

turmiljostrategier etc. eller identifieras i detalj-

40 Rekvisitet for byggnadsminne &r synnerligen hogt kul-
turhistoriskt virde, se 3 kap. 1 § KML. Kyrkliga kultur-
minnen skyddas dock direkt i lagen baserat pa ett alders-
rekvisit, oavsett faktiskt kulturvarde, se 4 kap. 3 § KML.
41 Prop. 1985/86:1, s. 510.
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planer, men for att skyddet i 8 kap. 13 § ska gélla

kravs inget formellt utpekande.

3.4 Forbud mot férvanskning m.m.

Forbudet mot forvanskning, som aterfinns i
8 kap. 13 § PBL, ar generellt och géller 4ven om
det inte sker nagon provning enligt PBL.** For-
budet ar kopplat till och paverkar tillimpningen
av ett flertal andra bestaimmelser. ”Sarskilt var-
defulla” byggnader m.m. enligt 8 kap. 13 § om-
fattas ofta av bygglovsplikt dven om atgarder
pa ovriga byggnader dr undantagna.*® Bestim-
melsen ar relativt strikt utformad. Férutom att
det maste vara proportionerligt, enligt 2 kap. 1 §
PBL, att hindra atgarden mot bakgrund av det
allméanna intresset att skydda kulturmiljon, finns
det inga undantagsbestdmmelser fran forvansk-
ningsforbudet.

Vad som menas med forvanskning ar inte
narmare bestimt i PBL eller dess forarbeten. I
praxis har det dock diskuterats.** Ett intressant
avgorande fran MOD avsag bygglov for fasad-
andring pa terminalbyggnaden vid resecentrum
i Uppsala kommun. MOD ansag att en sddan
fasadandring var att se som en férvanskning
av saval byggnaden i sig som stationsomradet
och dérfor stred mot bestimmelsen i 8 kap. 13 §
PBL om forbud mot foérvanskning av byggnader
och bebyggelseomraden.*> MOD beaktade sar-
skilt att Uppsala som bebyggelseomrade i sin

42 Jfr 2 kap. 6 § sista stycket.

4 Se utformning av undantagsbestammelse fran
bygglovsplikt vad géller solceller (9 kap. 3 ¢ § punkt 2
PBL) och Attefallshus (9 kap. 4 d §, punkt 2 PBL (kopp-
lar till 9 kap. 4 a—c §§ PBL). Byggnader som omfattas av
8 kap. 13 § PBL anges i dessa bestimmelser inte omfattas
av undantagsbestammelsen.

4“4 Se t.ex. RA 1997 ref. 77 (dndrad taktickning fran tegel
till plat i en vardefull bebyggelsemiljo (Smogen) ansags
av HFD vara en foérvanskning), RA 1998 ref. 17 1 och II
(insdttning av takfonster respektive takkupa i Kiviks fis-
keldge ansags vara en forvanskning). Se ocksa Mark- och
miljooverdomstolens dom den 19 oktober 2017 i mal nr
P 784-17 som refereras i avsnittet ovan.

45 MOD 2017:60.
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helhet ar skyddat som riksintresse. Vad avser
terminalbyggnaden ansags atgarden bryta mot
den ”strama och karaktdrsgivande fasaden” och
ddrmed utgora en forvanskning. Nagon diskus-
sion huruvida syftet bakom atgarderna, som
bl.a. handlade om energieffektivisering (utbyte
av entrédorrar), hade nagon betydelse for prov-
ningen kan inte utldsas av domskalen.

Enligt Boverket ar ett forvanskningsforbud
inte lika med ett forindringsforbud. Boverket ang-
er att det ar de egenskaper som gor byggnaden
sarskilt vardefull som &r skyddade genom for-
vanskningsforbudet. De foreslar att en sakkun-
nig ska avgora om det finns risk for att en for-
andring skadar det skyddsvarda.* I Boverkets
byggregler (2011:6) anges att:

”Vid provning av om en atgard medfor en
forvanskning bor det klarldggas om atgar-
den forandrar byggnadens karaktiarsdrag
eller skadar nagon av de egenskaper som
sammantaget ligger till grund for byggna-

dens eller omradets kulturvarden.”#

Det finns dock ingen allmén diskussion om hu-
ruvida en installation av solceller generellt utgor
en sadan dndring som innebar en forvanskning,
utan det beror pa omstandigheterna i det enskil-
da fallet.

En installation av solceller omfattas @ven av
varsamhetskravet i 8 kap. 17 § PBL, da installa-
tionen kan innebdra en dndring av takutform-
ningen. Kravet innebar att underhdllande atgar-
der ska ske varsamt, utan att det kulturella vardet
paverkas. Hansyn ska tas till byggnadens karak-

tarsdrag® och man ska ta till vara byggnadens

4 https://www.boverket.se/sv/PBL-kunskapsbanken/
Allmant-om-PBL/teman/kulturvarden/kulturvarden-i-
plan---och-bygglagen/krav-pa-byggnadsverk-och-tom-
ter/forvanskningsforbudet (hdmtad 2021-02-11).

47 Boverkets byggregler (2011:6), 1:2212.

48 Tidigare var det sirdrag som diskuterades, nu karak-
tirsdrag. 1 forarbetena, i samband med en lagéndring
1999, motiverades dndringen med att: “Begreppet sar-
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tekniska, historiska, kulturhistoriska, miljomaés-
siga och konstnarliga varden.

Skyddet av kulturvarden &r saledes rela-
tivt starkt i teorin. I praktiken har det dock visat
sig att kulturmiljon inte far det skydd som PBL
tillhandahaller.* Riksantikvarieambetet har ge-
nom en rikstdckande undersokning konstaterat
att lagen inte tillampas pa ett tillfredsstédllande
satt och att det starka skyddet inte far genomslag
i praktiken. Undersokningen indikerar att den
felaktiga tillampningen framst beror pa brist-
fallig kompetens bland energirddgivare samt

bygglovshandlaggare.®

4. Bygglov for solceller enligt plan- och
bygglagen

4.1 Nar kravs det bygglov for solceller?
Huvudregeln ar att det krdvs bygglov for instal-
lation av solceller om installationen antingen
innebdr en dndring av taktdckningsmaterial
eller “avsevart paverkar” byggnadens utseen-
de.>! Genom prop. 2017/18:197 inférdes dock en
undantagsbestammelse som innebér att instal-
lation av solceller inte kraver bygglov under
vissa fOrutsittningar.” Bestimmelsen — som nu
aterfinns i 9 kap. 3 c § PBL innebar mer precist
att bygglov inte kravs for att “pa en byggnad

montera solcellspaneler och solfangare som f6l-

drag leder latt tanken till enstaka unika detaljer hos den
enskilda byggnaden, istéllet for att lyfta fram det som
verkligen karaktariserar en byggnad och dess samspel
med omgivningen. Istéllet bor det framga att bestdam-
melsernas allmadnna varsamhetskrav innebar att ocksa
estetiska och kulturhistoriska kvaliteter i den vardagliga
bebyggelsemiljon ska tas till vara. Det kan rora sadant
som byggnadsmaterial, takutformning, fargsattning och
form, det vill siga karaktdrsdrag som kan bevara en tids-
typisk eller pa annat sétt efterstravansvard bebyggelse-
miljo.” Se prop. 1997/98:117, s. 21.

4 Riksantikvarieambetet, Kulturvirden forsvinner i
bygglovsprocessen, 2018.

%0 Riksantikvarieambetet, Kulturvirden forsvinner i
bygglovsprocessen, 2018.

51 9 kap.2§3 ¢ PBL.

52 Prop. 2017/18:197, s. 7 ff.
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jer byggnadens form d@ven om byggnadens yttre
utseende paverkas avsevart.”> For installation
av solceller pa byggnader som omfattas av for-
vanskningsforbudet — alltsd de byggnader som
anses vara ”sarskilt vardefulla” — kravs dock
fortsatt bygglov, enligt 9 kap. 3 ¢ §, andra styck-
et, p. 2 PBL.

Vid en bygglovsprévning enligt PBL ska
bade enskilda och allménna intressen beaktas.>*
Av 9 kap. 30 § framgar det att bl.a. de allmdnna
bestammelserna i 2 kap. och 8 kap. 13 § PBL ska
vara uppfyllda for att bygglov ska kunna bevil-
jas.® MOD klargjorde dven i MOD 2019:25 att
forvanskningsforbudet och varsamhetskravet ar
en del av lovpliktsfragan, dvs. beddmningen av
om en forandring “avsevart paverkar” en bygg-
nads utseende. For att en installation av solceller
ska godkdnnas pa byggnader eller inom bebyg-
gelseomriden som ar sarskilt vardefulla fran his-
torisk, kulturhistorisk, miljomassig eller konst-
narlig synpunkt kréavs saledes att installationen
gors pa ett sddant satt att inte byggnaden eller
bebyggelseomrddet forvanskas. Det ar alltsa
bade byggnader och bebyggelseomraden som
skyddas, varfor det inte bara kravs att byggna-
dens karaktdrsdrag respekteras och tillvaratas,
utan dven bebyggelseomradets — oavsett den
specifika byggnadens kulturvarde.

Av forarbetena framgar att anledningen
till att installation av solceller inte dr bygglovs-
befriad inom sarskilt vardefulla omraden ar att

lagstiftaren har velat minska risken for att histo-

% 9kap.3c§1st. PBL.

5 2 kap. 1§ PBL.

% Aven om allménna intressen ska beaktas inom ramen
for 2 kap. PBL finns det ingen avvagningsmdjlighet ut-
over den avvagning som ska goras enligt 2 kap. 1 § PBL.
Enligt HD i NJA 2016 s. 868 kan dock allmédnna intres-
sen viagas mot varandra med stod av den bestdmmelsen,
men podngterar att bestimmelsen framst ska anvéandas
som en proportionalitetsbeddmning. En avvdgning mel-
lan klimat- och kulturskal har dock aldrig gjorts i den
enskilda bygglovsprévningen.
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riska, kulturhistoriska, miljomassiga och konst-
narliga varden ska ga forlorade.> Vidare anges
dock att 9 kap. 3 ¢ § andra stycket p. 2 PBL kan
ge upphov till tillampningssvarigheter, sarskilt i
beaktande av att det inte kravs att byggnader/be-
byggelsemiljder som omfattas av férvansknings-
forbudet ar utpekade pa forhand. Regeringen
anser darfor att det dr av stor vikt att kommu-
nerna informerar om hur undantaget ar tankt att
fungera och vilka krav som foljer av PBL, i syfte
att undvika att undantagsbestdimmelsen tillam-

pas fel.

4.2 Nir har domstolen beviljat bygglov for
solceller pa ”sadrskilt virdefulla” byggnader?
Det finns nagra avgdranden dar bygglov for
solceller har behandlats.”® Fragan har framfor-
allt bedomts av MMD vid Nacka tingsratt och
det finns inget avgorande fran hogre instans
(MOD).” Trots att det & samma domstol som

har avgjort malen som presenteras nedan har

% Prop. 2017/18:197, s. 16.

7 Prop. 2017/18:197, s. 16. Bedomningen sker i det en-
skilda fallet, se t.ex. prop. 2016/17:151, s. 53. Jamfor dock
utgangen i MOD 2012:13 dér domstolen uttalade att det
inte fanns ndgon kommuniceringsskyldighet fran kom-
munens sida. Det motsager dock inte att det ar viktigt att
kommunerna kommunicerar att byggnader faller inom
8 kap. 13 § PBL i syfte att sdkerstdlla att lagstiftningen
tillampas korrekt.

% Domar fran mark- och miljodomstolen i Nacka mel-
lan 2018 och 2020 har beaktats. Det finns dven ett av-
gorande dar ett tegelrott tak skulle bytas ut till svarta
solcellspaneler, vilket MMD inte ansag uppfylla varsam-
hetskravet, se mark- och miljddomstolen i Nackas dom
den 1 juli 2015 i mal nr P 2137-15. Darutover finns en
dom fran annan domstol. Se Mark- och miljodomstolen i
Viaxjos dom den 13 januari 2020 i mal nr P 5856-19.

% Arenden dar bygglov beviljats for installation av sol-
celler 6verklagas normalt inte da det sallan finns en mot-
part i bygglovsarenden for solceller. De mal som héanvi-
sas till nedan har darfor gemensamt att installation av
solceller nekats i ldgre instanser (byggnadsnamnd och
lansstyrelse) med hansyn till férvanskningsforbudet och
varsamhetskravet. De fall som Overklagats till MMD é&r
alla drenden dar byggnadsndmnden nekat bygglov for
installation av solceller.
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utgangen varierat. Det kan dock noteras att i de
mal dar MMD bedomde att installationen inne-
bar en forvanskning beviljades inte provnings-
tillstand (PT) i MOD.% Det fall dar installationen
inte ansags innebdra en forvanskning, 6verkla-
gades inte till MOD.*!

I malet Filen ansdg domstolen att en instal-
lation av solceller skulle innebara en forvansk-
ning av byggnaden, som befann sig i ett sarskilt
vardefullt bebyggelseomrade, och overklagan-
det beviljades darfor inte.®> Domstolen gjorde
till synes ingen egen beddmning av forvansk-
ningsforbudet utan konstaterade endast att in-
stallationen skulle medfora en forvanskning.
Domstolen podngterade dessutom sarskilt att
”[d]en omstandigheten att solcellerna enkelt kan
monteras ned och avvecklas samt att installatio-
nen av solceller varken skadar byggnaden eller
fasaden paverkar inte denna bedomning.”%

Under 2019 avgjorde domstolen i Nacka
tva mal angdende solceller pa byggnader som
omfattades av skyddet i 8 kap. 13 § PBL varav
bygglov beviljades i det ena (Folksagan) med mo-
tiveringen att solcellerna enkelt kunde monteras
ned.** Sokanden dberopade héar klimatskal och
hanvisade till energimalen. Sokanden ansag att

klimatskalen borde vaga tyngre an kulturskalen.

€ Mark- och miljodomstolen i Nackas dom den 17 de-
cember 2018 i mal nr P 2410-18 och Mark- och miljo-
domstolens i Nackas dom den 18 december 2019 i mal
nr P 8071-19. Ett ¢j PT i MOD innebér déremot inte att
MMD nédvandigtvis domt “ratt” men man kan dra slut-
satsen att avgorandet i vart fall inte dr “uppenbart” fel.
Mark- och miljodomstolen i Nackas dom den 27 novem-
ber 2020 i mal nr P 6540-20 har dnnu inte 6verklagats.

1 Mark- och miljodomstolen i Nackas dom den 16 de-
cember 2019 i mal nr P 4921-19.

2 Mark- och miljodomstolen i Nackas dom den 17 de-
cember 2018 i mal nr P 2410-18 (ej PT MOD).

63 Tbid., s. 3.

¢ Mark- och miljodomstolen i Nackas dom den 16 de-
cember 2019 i mal nr P 4921-19 (6verklagades ej). Detta
argument har inte godtagits vid andra avgoranden, se
t.ex. mark- och miljddomstolen i Nackas dom den 17 de-
cember 2018 i mal nr P 2410-18, s. 3.
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MMD noterade att omradet var “sarskilt varde-
fullt” och att byggnaden saledes omfattades av
forvanskningsforbudet och att bygglov darfor
kravdes. MMD konstaterade att det inte forelag
hinder i detaljplan mot att uppfora solpaneler.
MMD ansag att installationen inte kommer att
paverka byggnadens form och att “panelerna
kommer att placeras ovanpa takpannorna, dvs.
de ar latt avtagbara och da atergar taket till sin
ursprungliga utformning.” MMD ansag darfor
att kulturvardet ej forvanskades. Vidare notera-
de MMD att just de hér taken var relativt flacka
och tva vaningar hoga. Intrycket av solpaneler-
na skulle darfor bli begransat for omgivningen.
MMD beviljade installationen med den motive-
ringen. Malet verklagades aldrig till MOD.

Tva dagar senare avgjorde samma domstol
ett annat mal (Betlehemskyrkan) som handlade
om installation av solceller, men dar utgangen
blev den motsatta.®® Domstolen avslog 6verkla-
gandet och instimde i lansstyrelsens motive-
ring, att installation bade innebar en férvansk-
ning och inte uppfyllde varsamhetskravet.®
Sokanden hade framst angett klimatskal till sin
ansokan och ansag att de skidlen borde vaga
tyngre an intresset att bevara kulturvardena
intakta. De aktuella solcellerna var mattsvarta
och skulle enligt sokanden endast forandra ut-
seendet marginellt, varfér det argumenterades
for att de borde tillatas. Lansstyrelsen noterade
att omradet var inom detaljplan, att det fanns
ett bevarandeprogram dar byggnaden (kyrkan)
var utpekad och att kyrkan lag inom riksintres-
seomrade for kulturmiljovard. Byggnaden hade
aven ett hogt kulturvarde i kommunens kultur-
miljdinventering. Lansstyrelsen ansag att bygg-
naden i sig och bebyggelsemiljon omfattades av
8 kap. 13 § PBL och att den sokta atgarden darfor

6 Mark- och miljodomstolen i Nackas dom den 18 de-
cember 2019 i méal nr P 8071-19.
6 Tbid.
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kravde bygglov. Lansstyrelsen ansag dessutom
att en installation av solceller pa taket skulle pa-
verka byggnadens och omradets karaktar, var-
for installationen ansags strida mot dels varsam-
hetskravet i 8 kap. 17 § PBL, dels innebar en for-
vanskning enligt 8 kap. 13 § PBL. Lansstyrelsen
noterade dock explicit att — den omstandigheten
att solcellerna kan monteras ned — inte beakta-
des i bedomningen.®” Lansstyrelsen bedomde att
det allmdnna intresset att bevara kulturvardena
vagde tyngre dn den enskildas intresse att instal-
lera solceller.

MMD i Nacka har nyligen avgjort ett mal
(Raspen) angaende installation av solceller pa
en byggnad som omfattas av 8 kap. 13 § PBL.%
Den sokande héanvisade till byggnadsnamn-
dens beslut och angav att varken “"miljo” eller
“klimat” tagits hansyn till i beslutet och att de
miljomassiga fordelarna med solceller inte heller
beaktats. Vidare angav sokanden att solcellerna
naturligtvis skulle tas ned nar “klimatfragan ar
16st”. Overklagandet avslogs av MMD, som in-
stimde i namndens och lansstyrelsens bedom-
ning, att installationen innebar en férvanskning
av byggnaden och stred mot varsamhetskravet.
MMD noterade dven att det inom ramen for
bygglovsprovningen inte fanns nagon mojlighet
att beakta den typ av overgripande miljo- och
klimatintressen som den sokande aberopat.®

MMD i Nacka har alltsd avgjort ett mal
(Folksagan) de senaste tre aren dar installation av
solceller beviljats pa en byggnad som omfattas
av forvanskningsforbudet. Kanske ligger skill-
naden i det kulturhistoriska vardet, som verkar
vara mer dokumenterat i de mal dar 6verkla-
gandena inte beviljats. Eller kanske var det den

omstandigheten att taket var hogt och flackt i

 Jfr mark- och miljédomstolen i Nackas dom den
16 december 2019 i mal nr P 4921-19, s. 5.

% Mark- och miljodomstolen i Nackas dom den 27 no-
vember 2020 i mal nr P 6540-20.

% Tbid.,, s. 2.
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Folksagan som var avgorande for forvansknings-
fradgan, aven om domstolen motiverade skilen
med att atgarden var reversibel.” Att solcellerna
kan monteras ned dr inte ett argument som dom-
stolen har godtagit i de avgoranden dar bygglov
nekats (nar MOD inte beviljade PT).”" I Raspen
hade den sokande aberopat att solcellerna kun-
de monteras ned nér klimatkrisen ar over, vilket
domstolen tillsynes inte sag som en avgorande
omstandighet da 6verklagandet inte beviljades.”
I de tidigare avgorandena har den sokande ofta
aberopat miljo- och klimatskal, men de skilen
har inte uttryckligen beaktats av domstolen. Det
finns i den enskilda bygglovsprovningen inget
utrymme att vaga overgripande milj6- och kli-
matskal mot det allmdnna intresset att bevara
kulturvérden,” vilket MMD ocksa fortydligade
i Raspen.

4.3 Betydelsen av den enskildas argument vid
provning enligt PBL

Kan det faktum att solceller ar reversibla, vara
ett argument for att kulturvarden inte forvan-
skas? I Folksagan, ddr bygglov beviljades, var
fragan om det skedde en forvanskning.” Dom-
stolen ansag att installationen inte innebar en

forvanskning med motiveringen att solcellerna

70 Mark- och miljodomstolen i Nackas dom den 16 de-
cember 2019 i mal nr P 4921-19, s. 5.

71 Se mark- och miljodomstolen i Nackas dom den
17 december 2018 i mal nr P 2410-18, s. 3 och mark- och
miljodomstolen i Nackas dom den 18 december 2019 i
mal nr P 8071-19.

72 Mark- och miljodomstolen i Nackas dom den 27 no-
vember 2020 i mal nr P 6540-20, s. 2.

73 Utover den generella provningen i 2 kap. PBL dér oli-
ka allmanna intressen ska beaktas. ”Sarskilt vardefulla
byggnader” omfattas dock av ett forvanskningsférbud,
som inte ger utrymme for en avvagning. Den enda moj-
ligheten till avvdgning i sddana fall 4r den avvdgning
som gors i 2 kap. 1 § PBL, som framfér allt tillampas for
att gora en avvdgning mellan allmdnna och enskilda in-
tressen.

7+ Mark- och miljodomstolen i Nackas dom den 16 de-
cember 2019 i méal nr P 4921-19.



Nordisk miljérattslig tidskrift 2020:2
Nordic Environmental Law Journal

latt kunde monteras ned och att installationen
darfor inte orsakade en permanent skada. Ett
sadant resonemang ger sken av att om solcells-
installationen kan monteras ned &r det en atgard
som inte forvanskar byggnaden. Fradgan dr om
sa ar fallet? En sadan tolkning underminerar
sjdlva syftet med bestimmelsen som specificerar
att installation av solceller pa byggnader som
omfattas av forvanskningsforbudet inte omfat-
tas av bygglovsbefrielsen, utan fortsatt kraver
bygglov.”” Om en solcellsinstallation som mon-
teras pi tak per definition inte &r en forvanskning
— pa grund av att installationen kan monteras
ned — varfor behover da atgarden provas mot
bl.a. forvanskningsfoérbudet? En saddan tolkning
strider dessutom mot lagstiftningens syfte — att
framja en ”hallbar livsmiljo” — vilken inbegriper
en livsmiljo dar kulturvarden ar bevarade och
inte forvanskade, bade for nuvarande och kom-
mande generationer. Tidsbegransade forvansk-
ningar bor darfor inte heller tillatas.

En rimlig tolkning ar att bedomningen, om
forvanskning eller inte, inte dr sa kategorisk
som MMD ger sken av i Folksagan, dér bygglov
beviljades. Aven om domstolen i sina domskal
uttrycker att omstandigheten haft betydelse for
beddmningen finns det ocksa andra omstandig-
heter som talar for att installationen inte innebar
en forvanskning, bl.a. pa grund av byggnadens
hojd och taksluttning. Oaktat vilka omstandig-
heter som tillmattes storst vikt kan domskalen
tolkas felaktigt. Det ar olyckligt att fragan inte
har provats av hogre instans da det ar en aktuell
fraga dar kommunerna behover vagledning om
hur lagen ska tillimpas. Kommuner kan i brist
pa prejudikat se avgorandet som vagledande
nar de handlagger liknande drenden och i vérsta
fall kategoriskt argumentera att en installation
av solceller som placeras pd taket — som enkelt

kan monteras ned — per automatik inte ar en for-

75 Se 9 kap. 3 ¢ § p. 2 PBL och prop. 2017/18:197.
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vanskning. Kulturvarden riskerar da att forvan-
skas. Kulturvdrden féar sdledes inte det skydd
som lagstiftaren, i syfte att bevara kulturvarden
for nuvarande och kommande generationer, ve-
lat tillforsakra.

Beaktas miljo- och klimatargument av dom-
stolen? Miljo- och klimatargument, dvs. att man
vill installera solceller for att bidra till minskning
av koldioxidutslapp, dels genom att 6ka andelen
fornybar elproduktion, dels genom att minska
byggnadens externa energiforbrukning,”® fram-
fors ofta som anledning till att enskilda valjer
att investera i solceller. Miljo- och klimatargu-
ment presenteras ofta av den sdkande som ett
motargument till att bevara kulturvardet pa den
byggnad den enskilda vill installera solceller pa.
I Raspen poangterade domstolen att Gvergripan-
de miljo- och klimatargument inte kan beaktas
inom ramen for bygglovsprovningen. Domsto-
len har i tidigare avgoranden inte bemétt dessa
argument i sina domskal. Man kan dock tanka
sig att miljo- och klimatargument torde kunna
beaktas som enskilda intressen i avvagningen i
2 kap. 1 § PBL, da det dr dessa argument som
anges som motivering till varfor man vill instal-

lera solceller.

5. Skydd av kulturhistoriska virden i
kulturmiljolagen

5.1 Bakgrund till skydd av kulturvirden i
kulturmilj6lagen

I kulturmiljolagen (KML) &r avsikten att skydda
de mest vdrdefulla byggnaderna, bland annat
kyrkliga kulturminnen. I portalparagrafen
anges att alla har ansvaret for kulturmiljon, saval
enskilda som myndigheter. Ansvaret innebar att

héansyn och aktsamhet ska visas mot kulturmil-

76 Beroende pa hur byggnaden uppvarms i dag kan
solcellerna dven utgdra en minskning av energi for
uppvarmning. Om solcellsinstallationen innebar att en
oljepanna eller pelletsanlaggning inte langre behover an-
vandas minskar byggnadens klimatpaverkan.
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jon och att skador pa kulturmiljon i forsta hand
ska undvikas eller i vart fall begransas. Slutligen
anges att syftet med lagen &r att “tillforsakra nu-
varande och kommande generationers tillgang
till en mangfald av kulturmiljéer”.”” Lagen om-
fattar skydd av ortnamn, fornminnen, byggnads-
minnen och kyrkliga kulturminnen samt utfor-
sel och aterlamnande av kulturféremal samt om
militdr anvandning av kulturegendom.”®

Den hér artikeln fokuserar pa kyrkliga
kulturminnen. Det har blivit allt vanligare att
Svenska kyrkan ansoker om tillstand for upp-
forande av just solceller, varfor det finns en del
beslut att analysera. Gamla kyrkor utgor ocksa
ett speciellt fall eftersom de ar skyddade direkt i
lagen och inte kraver nagot formellt utpekande
for att erhalla skydd, till skillnad fran vad som
galler for byggnadsminnen.” Det &r viktigt att
komma ihag att kulturmiljolagen tillampas pa-
rallellt med t.ex. PBL och MB.8° Om kyrkan finns
inom detaljplanelagt omrade kravs det alltsa
aven bygglov for t.ex. en installation av solceller.
Kyrkan kan t.ex. ocksa ligga inom ett omrade av
riksintresse for kulturmiljovarden,® vilket kan

ha betydelse vid den enskilda provningen.

5.2 Skydd av kyrkliga kulturminnen

Skydd av kyrkliga kulturminnen regleras speci-
fikti4 kap. KML. I4 kap. 2 § KML anges att kyr-
kobyggnader och kyrkotomter ”“ska vardas och
underhallas sa att deras kulturhistoriska varde

inte minskas och deras utseende och karaktar

77 1 kap. 1 § KML.

78 1 kap. 2 § KML.

7 4 kap. 2 § 2 st. KML “Kyrkobyggnader enligt denna
lag ar byggnader som fore den 1 januari 2000 har invigts
for Svenska kyrkans gudstjanst och den 1 januari 2000
agdes eller forvaltades av Svenska kyrkan eller nagon av
dess organisatoriska delar.”, jfr 3 kap. 1 § KML.

80 1 kap. 2 § sista stycket KML.

81 Se 3 kap. 6 § MB.
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inte forvanskas.”8? Utgangspunkten i lagstift-
ningen ar saledes att kulturhistoriska varden,
avseende bl.a. kyrkliga kulturminnen ska skyd-
das.®

Tillstdndsplikt for “vasentliga” forandring-
ar pa kyrkliga kulturminnen anges i 4 kap. 3 §
KML. Eftersom det inte framgar narmare i pa-
ragrafen under vilka forutsattningar ett tillstand
kan meddelas har domstolen bedomt ansdkan
mot bakgrund av 4 kap. 2 § KML, déar det bl.a.
anges att kyrkan ej far forvanskas.3* Bestimmel-
sen innebdr daremot inte att det d4r omojligt att
vidta andringar som inverkar negativt pa en
kyrkobyggnads kulturhistoriska varde.®* Nod-
vandiga andringar, for kyrkans underhall och
bevarande, ar mojliga, 4ven om andringen pa-
verkar det kulturhistoriska vardet.

Begreppet kulturhistoriskt virde med avse-
ende pa kyrkliga kulturminnen har diskuterats
i bl.a. SOU 1997:43. Dér anges att begreppet inte
har en entydig definition och att vad som avses
som kulturhistoriskt vardefullt fordandras 6ver
tid och kan variera bade i styrka och karaktar.
Det anges i utredningen att viardet kan innefatta
bade objektiva och subjektiva faktorer, som t.ex.
"byggnadshistoriskt intressanta foreteelser —och
rena upplevelsevarden som skdnhet och alder-
domlig patina.”® Det som ger vérdet kan enligt
utredningen t.ex. vara att byggnaden represen-
terar en viss tidsepok, byggnadsteknik eller ar-
kitektur. Det kan vara allt ifran en detalj till hela
byggnaden och miljon runt omkring som ses
som vardefull. Beddmningen om ett ingrepp kan
tillatas beror enligt utredningen pa vilka hansyn

som kravs for att bevara just det kulturhistoriska

82 4 kap. 2 § KML. Vad avser begreppet ”férvanskas”
finns har ingen sarskild definition men allt tyder pa att
begreppet har samma innebord som enligt PBL.

8 Prop. 1987/88:104, s. 95 £.

8 Se RA 2007 ref. 75.

8 Prop. 1987/88:104, s. 57 £.

8 SOU 1997:43, s. 89-90.
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vardet. Om det kulturhistoriska vardet finns i
inventarier kan relativt omfattande férandringar
av byggnaden téalas (om inte forandringen pa-
verkar kyrkomiljon alltfér mycket), medan om
det dr byggnaden som ar skyddsvard kan endast
mindre (om nagra) ingrepp talas.” Huruvida en
installation av solceller innebar en férvanskning
beror alltsa pa vad som ar skyddsvart i det en-
skilda fallet.

6. Tillstand for installation av solceller
pa kyrkliga kulturminnen enligt
kulturmiljélagen
6.1 Tillstand for atgarder pa kyrkliga
kulturminnen enligt kulturmiljélagen
For kyrkobyggnader uppforda fore ar 1939
kravs tillstand for “vasentliga” forandringar en-
ligt 4 kap. 3 § KML. Enligt lagtexten kravs det
alltid tillstand for t.ex. rivning, flyttning eller
ombyggnad eller dndring av kyrkans exterior
eller interior eller &ndring av dess fargsattning.
Tillstdndet far forenas med de villkor som ar
skéliga med hansyn till de forhallanden som for-
anleder dndringen.®

En avvédgning mellan det allmdnnas in-
tresse av att bevara det kulturhistoriska vardet
ska vdgas mot det enskilda intresset av att fa ut-
fora atgarden. Dvs. proportionalitetsprincipen ska
beaktas enligt EKMR.? Det finns inget explicit
krav i lagstiftningen att alternativa losningar ska
redovisas, men enligt proportionalitetsprinci-

pens utformning ska dock den minst ingripande

8 Ibid., s. 90. Se &ven Riksantikvarieambetet, Plattform
Kulturhistorisk virdering och urval — Grundliggande forhdll-
ningssitt for arbete med att definiera, virdera, prioritera och
utveckla kulturarvet. 2015.

8 4 kap. 3 § 2 st. KML.

8 4 kap. 3 § 3 st. KML.

% EKMR:s tillaggsprotokoll 1, artikel 1. Se dven t.ex.
HFD 2020 ref. 6, RA 2007 ref. 75, RA 2005 ref. 55 och RA
2004 ref. 125.
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atgdrden vidtas.”> Om det finns mojliga alter-
nativ, som ar mindre ingripande, talar det for
att det enskilda intresset av att utfora atgarden
inte ar lika angeliget och darfor inte vager lika
tungt. Det finns ett antal avgdranden angaende
tillstand enligt KML for, bl.a. rivning,”? demon-
tering av laktare,” och tillgdnglighetsanpassad
entré.”* Av tillganglig praxis kan det utldsas att
om atgdarden (som man soker tillstand for) ar
nodvindig for att bevara kyrkobyggnaden, in-
klusive dess funktion for kyrkoverksamhet sa
kan tillstdnd erhallas. Det ar argument som ac-
cepterats, av hogsta instans, da ett fortsatt aktivt
anvandande av en kyrkobyggnad anses bidra
till bevarandet av byggnadens kulturhistoriska

varde.”® Det kan framst vara ekonomiska skal,

91 Se t.ex. Mark- och miljééverdomstolens dom den
14 oktober 2015 i mal nr P 3853-15 vilken tyder pa att
det minst ingripande alternativet bor véljas om atgarden
innebér en forvanskning. Bygglovet, som avsag buller-
ddmpande atgarder, nekades dock med motiveringen
att sokanden inte visat att kravet pa ljudreduktion inte
kan uppnas pa annat sétt och att det inte dr uteslutet att
liknande resultat kan uppnas genom atgarder som béttre
tillgodoser kraven péa saval ljudreduktion som bevaran-
det av kulturhistoriska varden. Det kan séledes utlédsas
ett krav pa att sokanden ska visa att atgérden ar den
mest effektiva, proportionerliga och lampliga utifran
kriterierna i bestaimmelsen, for att atgarden ska kunna
beviljas trots en forvanskning. Se ocksa diskussion om
proportionalitetsprincip under avsnitt 3.2.

92 RA 2005 ref. 55. Regeringsritten ansag att rivningen
var ok med hansyn till att en renovering av kyrkan san-
nolikt skulle uppga till betydande belopp. Alternativ an-
véandning av kyrkan var utrett. Regeringsratten ansag att
det foreldg sddana sarskilda skal att tillstand till rivning
av kyrkan kunde beviljas.

% RA 2004 ref. 125. Regeringsritten gav tillstind till de-
monteringen av laktaren da den sdkandes intresse av att
bedriva kyrkoverksamhet (ha ett fungerande kyrkorum)
ansags vaga tyngre dn det kulturhistoriska vardet av 1ak-
taren.

% HFD 2020 ref. 6. HFD gav ¢j tillstand till att tillgang-
lighetsanpassa entrén. HFD konstaterade, vad géller
specifikt intresseavvagningen — hur proportionalitets-
principen — ska goras anger HFD, att tyngdpunkten ska
ligga pa det kulturhistoriska intresset med hansyn till
lagstiftningens syfte.

% Se Fliickebo, RA 2007 ref. 75.
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men adven teologiska eller liturgiska behov, dvs.
behov kopplade till sattet att fira gudstjanst, som
enligt forarbetena ges sarskild tyngd.*

Vad galler just installation av solceller sa
har Regeringsratten fastslagit att det ar en sddan
atgdrd som innebar att tillstand krévs.?” Enligt
forarbetena anges att byte av virmesystem och
andra tekniska installationer &r sddana atgarder
som dr att anse som en forandring av byggnaden
och séledes kréaver tillstand enligt KML.”® Med
beaktande av detta forarbetsuttalande ansag
domstolen att en installation av solceller kravde
tillstand. Mot bakgrund av att det inte narmare
framgar under vilka forutsattningar ett tillstand
kan meddelas enligt 4 kap. 3 § KML hanvisade
domstolen till bestammelsen i 4 kap. 2 § KML.
Enligt den bestammelsen ska kyrkobyggnader
och kyrkotomter “vardas och underhallas pa sa
satt att deras kulturhistoriska varde inte mins-
kas och deras utseende och karaktar inte forvan-
skas.” Regeringsratten har ocksa uttalat att ett:
“fortsatt aktivt anvandande av en kyrkobygg-
nad som kyrkolokal i sig torde vara dgnat att
bidra till bevarandet av byggnadens kulturhis-
toriska varde.”?

Det finns alltsa en 6ppning for att en for-
vanskning av byggnaden till viss del kan ske om
det dr motiverat att dandringen utfors, dvs. om
det ar ett angeliget ingrepp — och sokanden visat
att det ar ett nodvindigt ingrepp — for fortsatt ak-
tivt anviandande av kyrkobyggnaden.!®® Sokan-
den aberopar ofta argument om att installation
av solceller ar en reversibel atgard och darfor
inte en forvanskning av det kulturhistoriska var-

det samt att klimat- och miljoskal bor vaga tyng-

% Prop. 1987/88:104, s. 62 och 96.

97 Se Fliickebo, RA 2007 ref. 75.

% Prop. 1987/88:104, s. 97.

9 Flickebo, RA 2007 ref. 75. Se dven Riksantikvarieambe-
tets yttrande i RA 2004 ref. 125.

100 Diskussion om tillstand for just solceller enligt KML
presenteras nedan.
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re dn skyddet av det kulturhistoriska vardet.
Fragan ar vilken baring sddana argument har?
Nedan presenteras ett antal beslut, framst fran
lansstyrelsen, dar sadana argument kan ha haft

betydelse. Forst redogors for tillganglig praxis.

6.2 Tillstand till solceller pa kyrkliga
kulturminnen enligt kulturmiljélagen

6.2.1 Introduktion

Nedan féljer en redogorelse av ett avgorande
fran Regeringsratten angdende tillstand till in-
stallation av solceller enligt KML, samt ett antal
beslut fran lansstyrelsen i fragan. Lansstyrelse-
besluten har inget prejudicerande varde, men
ger en bild av hur Sveriges myndigheter tolkar
KML i takt med att klimatet blir en mer aktuell

fraga.

6.2.2 Flickebo
I ett uppmarksammat avgorande om Flackebo
kyrka provades fragan om tillstdnd enligt KML
kunde beviljas for installation av solceller pa
kyrktak av hogsta instans.!?! Tillstand nekades.
Av omstandigheterna i malet framgar att Flack-
ebo kyrka i slutet av 1700-talet forsags med ett
brutet och valmat tak. Taket var pa denna tid
tackt med tjarat traspan. Taket andrades dock till
falsat plattak 1877. Kyrkan var beldgen i en sam-
lad bebyggelsemiljo med bland annat socken-
magasin, kyrkstall och komministergard (bygg-
nadsminnesforklarade). Flackebo kyrka ansags
hysa ett stort kulturhistoriskt varde.
Kammarrétten betonade att den storlek pa
ingreppet som kan accepteras beror pa vilka kul-
turhistoriska hansyn som maste tasi det enskilda
fallet. Ju hogre kulturhistoriskt varde en bygg-
nad har, desto mindre dr utrymmet att tillata

ett ingrepp. Kammarratten fann mot bakgrund

101 e RA 2007 ref. 75. Fragor enligt kulturmiljslagen
provas av forvaltningsréttsliga domstolar varfér Rege-
ringsrétten (nuvarande Hogsta forvaltningsdomstolen
(HFD)) provat fragan.
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av kyrkans stora kulturhistoriska varde (bade i
sig och dess bebyggelsemiljo) och den omstan-
digheten att de aktuella solcellspanelerna skulle
vara synliga och paverka det visuella intrycket
av kyrkan, att installationen skulle medfora en
klar minskning av kyrkobyggnadens kulturhis-
toriska virde. Aterstillandeméjligheten var inte
nagot som domstolen ansag foranleda en annan
bedomning.

Kammarratten betonade dock att det ibland
kan vara acceptabelt med en installation av sol-
celler om den enskildes intresse overvager i av-
vagningen mellan det kulturhistoriska intresset
och sokandens enskilda intresse.!®? Férsamling-
en hade i det hér fallet angett fraimst miljchan-
syn och ekonomiska skal till installationen, for
att kunna fortsatta att bedriva kyrkoverksamhet.
Ifraga om de ekonomiska skdlen ansag Kam-
marrdtten att de i och for sig var av sadant slag
att de bor kunna beaktas vid avvagningen, sar-
skilt som ett fortsatt aktivt anvandande av kyr-
kobyggnaden som kyrkolokal i sig torde vara
dgnat att bidra till bevarandet av byggnadens
kulturhistoriska varde. Kammarrdtten ansag
dock att de besparingar som skulle ske inte var
sa betydande, och ej heller visade av den sokan-
de. Eftersom kyrkan redan hade ett fungerande
varmesystem (med direktverkande el) ansag
domstolen inte att den aktuella solvirmeanlagg-
ningen var nddvandig, varken for att sakerstalla
byggnadens uppvarmning eller kulturvardet
(aktivt nyttjande av kyrkobyggnaden). Kam-
marrdtten ansag daremot att det kulturella var-
det var hogt, varfor solcellsinstallationen inte
tillats. De miljomaéssiga argumenten beaktades
inte.

Regeringsratten uppmarksammade att pro-
portionalitetsprincipen maste tillampas enligt EK-

MR.!® Regeringsratten ansag att den inskrank-

102 Jfr RA 2005 ref. 55.
105 Enligt EKMR:s tilldggsprotokoll 1, artikel 1.
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ning det innebar for férsamlingen att inte fa pla-
cera solcellsanldggningen pa kyrkobyggnadens
tak inte vagde tyngre dn det allmdnna intresset
av att kyrkobyggnadens kulturhistoriska varde
bevarades. Av Regeringsrittens resonemang
framgar det att det enskilda intresset inte ansags
vara sarskilt angeldget da det fanns méjliga alter-
nativ till solcellsinstallationen pa kyrkotaket.!*
Ett annat likande mal avseende installation av
solceller, avgjort av Forvaltningsratten i Gote-
borg, dterger samma motivering som i Flickebo.
Aven dar var det inte visat att solcellsinstallatio-
nen skulle leda till en energi- eller ekonomisk

besparing.1®

6.2.3 Stugun

Stuguns forsamling beviljades tillstand for instal-
lation av solceller pa kyrkotaket.!% Till skillnad
fran Flickebo ansag Lansstyrelsen i Jamtlands
lan att solceller kunde installeras utan att kyr-
kan forvanskades. Beslutet overklagades inte.
Anledningen till att férsamlingen ville anldgga
solcellerna var framst for att de ville avancera i
sitt miljdarbete och minska driftkostnaderna.!””
Lansstyrelsen ansag att en placering av solceller-
na pa det sodra takfallet, som vetter mot skogen
och inte dr synlig fran vagen eller storre delen
av kyrkogarden innebar att installationen inte
medforde en forvanskning. Lansstyrelsen med-
delade darfor tillstand till atgarden. Att taket var
svart, liksom solpanelerna, samt det faktum att
installationen inte krdavde nagot fysiskt ingrepp
i byggnaden utan solcellerna kunde hangas pa
takets befintliga falsar, hade ocksa betydelse for

beslutet. Lansstyrelsen ansdg sammanfattnings-

14 Se RA 2007 ref. 75.

105 Forvaltningsrétten i Goteborgs dom den 15 januari
2018 i mal nr 11821-17.

106 Se Lansstyrelsen i Jamtlands lans beslut den 19 mars
2018, dnr 433-4263-2016, Stugun.

107 Tbid., s. 2.
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vis att byggnadens kulturhistoriska vérde inte
skulle paverkas namnvirt av atgarden.!%
Dessutom konstaterade ldnsstyrelsen att
”det sdrskilda skalet for atgarden har bedomts
ha vikt med héanseende till bestammelser i
miljobalken.”!” De hanvisade dérefter till miljo-
balkens (MB) hushallningsparagraf (2 kap. 5 §)
— aven om det inte finns nagon uttrycklig kopp-
ling mellan KML och MB - som anger att killor
av fornybar energi ska anvandas i forsta hand.
MB tillampas dock parallellt med KML och hus-
hallningsparagrafen kan fa betydelse vid t.ex.
tillsyn enligt MB. 2 kap. MB riktar sig till envar
som vidtar en atgard eller bedriver en verksam-
het, varfor kyrkoverksamheter innefattas. Den
omstandighet att lansstyrelsen beaktar 2 kap. 5§
MB inom ramen f6r provningen enligt KML kan
dock ifragasattas da den fragan inte faller inom

ramen for provningen enligt KML.

6.2.4 Virke kyrkby

Virke kyrka ar en annan kyrka som beviljats till-
stand att installera solceller enligt 4 kap. KML.
Lansstyrelsen konstaterade att kyrkan inte hade
ett stort kulturhistoriskt varde och att det in-
grepp solcellerna skulle utgora kunde tillatas.!!
Lansstyrelsen kom till denna slutsats efter en
samlad bedomning av det kulturhistoriska var-
det, solcellernas utseende och monteringsteknik
(som minskade dess visuella paverkan) samt for-
samlingens skal till investeringen, som inte base-
rats pa ekonomiska skal utan teologiska skal och
miljoskal i ljuset av klimatférandringarna och
solcellernas konkreta roll i att profilera kyrkan
som en ekokyrka.'"! Aven i detta fall ansag lans-
styrelsen att det kulturhistoriska vardet inte var

sarskilt hogt, varfor det enskilda intresset att fa

108 Tbid.,, s. 3.

109 Tbid,, s. 3.

10 Tansstyrelsens i Skane Lans beslut den 10 januari
2019, Dnr 433-28487-2017.

1 Tbid.
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installera solceller ansags vdga tyngre an vardet

av att bevara det kulturhistoriska vardet intakt.

6.2.5 Siiffle kyrka

Lansstyrelsen i Varmland beviljade den 16 au-
gusti 2019 tillstand enligt KML for installation
av solceller.!’? Beslutet 6verklagades av Riks-
antikvarieambetet och malet, som for narvaran-
de ligger hos Forvaltningsratten i Karlstad, ar
annu inte avgjort.!3

I lansstyrelsens beslut angavs att kyrkan,
som var en relativt ny kyrka, byggd 1965, om-
fattades av tillstandsplikten i 4 kap. 3 § KML pa
grund av kyrkans kulturhistoriska varde.!* Kyr-
kan hade utpekats da dess uttryck ansags folja en
tydligt avgransad arkitekturepok under 1900-ta-
let d& mindre kyrkor borjade byggas i centrum
av stader. Materialvalen, som tegel (byggnaden)
och plat (tak) ansags representera tydliga och
dkta materialval. Kyrkans exterior ansags dess-
utom ha ett formsprak som éar typiskt for mo-
dernismen. Lansstyrelsen hanvisade till Siffle
kommuns kulturmiljoprogram dér det angavs
att just fasader i rott tegel ar ett av stadens kan-
netecken. Vidare beskrevs kyrkobyggnaden ha
ett flackt sadeltak tackt av kopparplat. Taken pa
de andra byggnaderna, forsamlingshemmet och
pastorsexpeditionen, beskrevs som platta och
bekladda med papp.

Sammanfattningsvis ansdg lansstyrelsen
att det handlade om ett fint exempel pa en mo-
dernistisk kyrka men noterade samtidigt att det
finns andra kyrkor som representerar dessa fo-
reteelser fran samma tid. Lansstyrelsen ansag att
solcellerna skulle paverka det kulturhistoriska
vardet framst i form av estetisk paverkan pa de

arkitektoniska vardena. Lansstyrelsen konstate-

12 T gnsstyrelsen i Varmlands lan beslut den 16 augusti
2019, dnr 433-8988-2018. Beslutet har forenats med ett
antal villkor.

13 Forvaltningsratten i Karlstad, pagaende mal 4859-19.
114 Se 4 kap. 4 § KML.



Nordisk miljérattslig tidskrift 2020:2
Nordic Environmental Law Journal

rade att solcellerna inte hade samma farg som
koppartaket och att installationen var mojlig att
genomfdra pa ett reversibelt sitt. Aven om sol-
cellerna inte hade samma farg som koppartaket
ansag lansstyrelsen att den tidstypiska stram-
heten i byggnaden kommer att behallas till stor
grad da anlaggningen kommer att ligga slatt pa
taket och fylla hela takfallet. Lansstyrelsen be-
tonade dven att det ar framst byggnadens fasad
som star for byggnadens arkitektur.

Som argument for att tillstand skulle bevil-
jas angav Séffle pastorat att installationen ”ar
ett led i att bli sjalvforsorjande pa el och att det
finns en stark 6nskan om att vara en forebild i
klimatarbetet.” Lansstyrelsen bedomde att sol-
cellsinstallationen visserligen medfor en vasent-
lig andring av vissa av kyrkans kulturhistoriska
varden (framst de arkitektoniska och arkitektur-
historiska uttrycken), men att dessa kan aterstal-
las i framtiden eftersom atgarden &r reversibel.
Lansstyrelsen uttryckte sedan att: “solcellerna
innebar en klimatekonomisk vinst for pastora-
tet utan alltfor stor paverkan pa de kulturhis-
toriska vardena”. Lansstyrelsen beaktade ocksa
att takfallen pa de ovriga byggnadskomplexen
inom kyrkoomradet (som har helt platta tak som
inte dr synliga pa gatuniva) inte var lampliga pa

grund av aterkommande skadegorelse.

6.3 Betydelsen av den enskildas argument vid
provning enligt KML

Att installationen dr reversibel dr ett argument
som den sokande ofta framfér och som lanssty-
relsen ofta hanvisar till i motiveringen till varfor
installationen beviljas. Den omstandigheten att
installation av solceller ar en reversibel atgard
har dock inte beaktats i tillganglig praxis (Flicke-
bo). Domstolen som nekade tillstand till instal-
lation av solceller uttalade dar att den omstan-

digheten ”foranleder ingen annan bedomning”
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i forvanskningsfragan.!® Det framgar dven av
lagstiftningens syfte: att kulturvirden ska bevaras
for nuvarande och kommande generationer. En ratts-
tillampning som tillater reversibla installationer
att forvanska kulturvarden, riskerar att nuvaran-
de generation inte far beskada kulturarvet, varfor
en sadan tillampning strider mot lagens syfte.!!®

Miljo- och klimatskal anges ofta som anled-
ning till att man vill installera solceller. De ar-
gumenten har noterats i lansstyrelsens beslut
vad géller Stugun kyrka, Virke kyrka och Saffle
kyrka men inte av Regeringsrétten i Flickebo, vil-
ket ar det enda avgorandet fran hogsta instans.
Oaktat att tillstand till installation av solceller
har beviljats i ldnsstyrelsernas beslut, med en
motivering som ger sken av att miljo- och kli-
matintresset har haft betydelse, sa har andra
omstandigheter troligen varit avgorande. I be-
sluten angaende Virke kyrka, Stugun kyrka och
Séffle kyrka ansags kyrkorna ha begransat kul-
turhistoriskt varde och solcellerna var vél anpas-
sade for att inte forandra det visuella intrycket
avsevart. Kyrkorna dar tillstdnd har beviljats av
lansstyrelserna har gemensamt att det kulturhis-
toriska vardet endast paverkades i begransad
omfattning. Enligt lagtext och praxis (Flickebo)
finns det inget stod for att miljo- och klimatskal
ska beaktas i provningen enligt KML, dven om
lansstyrelsen hanvisade till MB:s bestammelser
i sin beslutsmotivering i Stugun.'” I beslutet om
Séffle kyrka ses dock den ”klimatekonomiska”
vinst som foljer av installationen som ett enskilt
intresse som saledes vags mot det allménna in-

tresset att bevara kulturvarden.

115 Se RA 2007 ref. 75.

116 Se 1 kap. 1 § KML. Jfr analys av MMD:s avgorande
dédr samma typ av argument har accepterats av MMD i
Nacka, se mark- och miljddomstolen i Nackas dom den
16 december 2019 i mal nr P 4921-19.

17 Se Stugun, Lansstyrelsen i Jamtlands ldns beslut den
19 mars 2018, dnr 1 433-4263-2016.
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Argumentet att solcellerna bidrar till att kyr-
kan underhalls pa ett adekvat satt dger giltighet
i provningen enligt KML. Det dr emellertid svart
att se klimat- och miljoskdl som forutsattningar
for kyrkans bedrivande. Att man i Virke kyrkby
vill profilera sig som en “ekokyrka” kan beaktas
som ett giltigt argument om det &r sd att de i byn
endast skulle ga till kyrkan om kyrkan hade en
ekologisk profil. Att just solceller skulle skapa
den profileringen kan man dock ha olika upp-
fattningar om.

Oavsett skal till att man vill installera solcel-
ler maste syftet med den ansokta atgarden inte
gd att uppfylla pa ett mindre ingripande satt.
Detta ligger i proportionalitetsprincipens natur.
Det kravs alltsa att atgarden ar bade nidvindig
och angeliigen. Det finns ingen explicit skyldighet
i lagtexten att redovisa alternativ, men om det
finns tankbara alternativ som inte paverkar det
kulturhistoriska vardet lika mycket, sa anses det
enskilda intresset for just den ansokta atgarden
inte lika angeliget.!'® 1 Safflefallet angav sokan-
den att det inte var mgjligt att placera solcellerna
pa ovriga byggnader inom kyrkokomplexet pa
grund av aterkommande skadegorelse. Av lans-
styrelsens beslut framgar dock att takfallen pa
ovriga byggnader inom komplexet var flacka
och att solcellerna inte skulle ses fran gatan om
de placerades dar (sdledes mindre ingripande pa
det kulturhistoriska vardet). Lansstyrelsen god-
tog dock sokandens argument, vilket kan ifra-
gasdttas da, om sokanden vidtagit atgarder for
att hindra skadegorelsen, det skulle ha funnits
andra takfall inom kyrkokomplexet dar solcel-
ler skulle ha kunnat installeras utan att paverka
kyrkans kulturhistoriska varde. Nar Regerings-
ratten nekade tillstand till solceller pa Flackebo

kyrka angav domstolen att “en mer miljovanlig

118 Det kan sarskilt 1dsas ur HFD 2020 ref. 6, dér en kyrka
ej fick tillstand att bygga en ny entré i syfte att fraimst till-
ganglighetsanpassa byggnaden. Se aven RA 2007 ref. 75.
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elproduktion maste dock kunna astadkommas
pa andra dn det i malet aktuella.” Den omstan-
digheten att Riksantikvarieimbetet hade fram-
fort att det fanns alternativa platser att placera
solcellerna pa, dar de inte paverkade kulturmil-
jon, beaktades ocksa.!”” Eftersom produktion av
fornybar el kan ske pa alternativa sitt och instal-
lation av solceller ofta kan ske pa andra platser
inom kyrkokomplexet, torde en installation av
solceller pa just kyrkotaket sillan ses som ett sér-

skilt angeliiget eller nodvindigt intresse.

7. Skyddet av kulturvdrden — en
jimforelse mellan plan- och bygglagen
och kulturmiljélagen
Provningen av om installation av solceller kan
accepteras pa ”sdrskilt vardefulla” byggnader
etc. enligt PBL och kyrkliga kulturminnen enligt
KML har vissa likheter. Det kravs i bada fallen
en rattslig provning innan atgarden vidtas. Det
kravs bygglov for installation av solceller pa
byggnader som omfattas av foérbudet i 8 kap.
13 § PBL,' respektive tillstand enligt KML for
installation av solceller pa kyrkliga kulturmin-
nen.'?! Primédrt provas om installationen innebér
en forvanskning av byggnaden och om ett sddant
ingrepp kan tillatas mot bakgrund av proportio-
nalitetsprincipen. Bedomningarna i de bada la-
garna har saledes en liknande struktur. Vilka ar-
gument som accepteras av beslutande myndig-
het — som skal till att installation ska fa komma
till stand — skiljer sig dock delvis at.

Som visats av de domar och beslut som ana-
lyserats enligt KML (kyrkliga kulturminnen)
och PBL (”sarskilt vardefulla” byggnader) sa

119 RA 2007 ref. 75.

120 Dock ej utanfor detaljplanelagt omrade. En battre
16sning vore att dven inkludera bygglovsplikt for instal-
lation av solceller pa 8:13-byggnader utanfor detaljplan
eftersom forvanskningsforbudet dven galler dar.

121 Tillstandsplikten framgar i 4 kap. 3 § KML och forut-
sattningarna for tillstand, 4 kap. 2 § KML.



Nordisk miljérattslig tidskrift 2020:2
Nordic Environmental Law Journal

har byggnader enligt PBL ett till synes starkare
skydd. Eftersom kulturvardet vad galler kyrk-
liga kulturminnen dven inbegriper “ett aktivt
anvandande” av kyrkan som kyrkolokal sa kan
nodvandiga atgarder fa vidtas i syfte att saker-
stélla att kyrkan kan anvandas. Det finns inget
liknande ”“anvandningsvarde” for villor i PBL.
Nar man bestammer om installation av solceller
ar majligt pa ett kyrktak (om forsamlingen kan
visa att det ar en forutsattning for kyrkans fort-
satta bedrivande) finns det majlighet att ge till-
stand pa grund av att installationen ses som en
forutsattning for kyrkans bevarande. Den eko-
nomiska aspekten kan visserligen tillmatas det
enskilda intresset att installera solceller enligt
PBL men vager inte lika tungt som enligt prov-
ningen enligt KML da kyrkor ska bevaras enligt
KML. Om det inte ar ekonomiskt mojligt att be-
driva kyrkoverksamheten utan installationen av
solceller sa ar det ett giltigt argument. Den ar-
gumentationslinjen — @ven om den ar teoretiskt
mojlig — torde dock sillan kunna visas da det inte
ofta torde vara en nidvindig atgard for kyrkans
fortsatta bedrivande.

Aven om ”sérskilt vardefulla” byggnader
i teorin har ett starkare skydd enligt PBL visar
ett av de analyserade réttsfallen att bestaimmel-
sen om bygglov for solceller f6r byggnader som
omfattas av 8 kap. 13 § PBL inte alltid fatt det
genomslag som lagstiftaren asyftade. I ett av av-
gorandena menade domstolen att atgarden var
acceptabel med hanvisning till att solcellerna
var mojliga att montera ned.'* Jag anser inte att
en sadan motivering ar korrekt. Argumentet att
solcellsinstallation inte innebdr en permanent
skada och darfor latt kan monteras ned har inte
godtagits av HFD, vilken ar en prejudicerande

instans, och inte heller i 6vriga domar fran MMD

122 Se resonemang i mark- och miljodomstolen i Nackas
dom den 16 december 2019 i mal nr P 4921-19.
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som behandlar just installation av solceller.!?* En
sadan tolkning torde dven strida mot lagstifta-
rens intentioner bakom bestammelsen, om un-
dantag fran bygglovsplikten for installation av
solceller som placeras pi tak.' Om tanken var
att sadana solcellsinstallationer per definition
inte innebar en forvanskning, torde dven bygg-
nader som omfattas av forvanskningsforbudet
omfattats av bygglovsbefrielsen.'?® Det ar dock
olyckligt att resonemang kring reversibiliteten
tillsynes tillméts vikt da sddana beslutsmotive-
ringar ger sken av att reversibla installationer
per definition inte &r en forvanskning. En sadan
tolkning riskerar att strida mot lagstiftningarnas
syfte, dvs. att ge bade nuvarande och komman-
de generationer en hallbar livsmiljo. Kulturvar-
den dr nagot som maste skyddas fér nuvarande
och kommande generationer, varfor reversibla
installationer inte heller bor tilldtas om de inne-
bar en forvanskning.!26

I de flesta solcellsarenden, bade enligt PBL
och KML, aberopar den stkande klimat- och
miljoargument for att kunna installera solcel-
ler. MMD har nu klargjort att det inte finns na-
got utrymme att beakta 6vergripande miljo- och
klimatargument inom ramen for provningen
av bygglov for installation av solceller.'?” Argu-
menten ndmns av lansstyrelsen i Stugun kyrka
och Virke kyrka, men det ar oklart om de haft
nagon betydelse for utgdngen i besluten. Som

123 RA 2007 ref. 75 samt mark- och miljédomstolen i
Nackas dom den 18 december 2019 i mal nr P 8071-19
och mark- och miljodomstolen i Nackas dom den 18 de-
cember 2019 i mal nr P 8071-19. Se @ven mark- och mil;jo-
domstolen i Vaxjos dom den 13 januari 2020 i mal num-
mer P 5856-19.

124 Se 9 kap. 3 c § PBL.

125 Se 9 kap. 3 c§, p. 2 PBL.

126 1 kap. 1 § PBL och 1 kap. 1 § KML.

127 Mark- och miljodomstolen i Nackas dom den 27 no-
vember 2020 i mal nr P 6540-20. Avgorandet ar dock inte
dnnu 6verklagat till MOD. Framkommer visserligen
redan av lagstiftningen dar det saknas en sddan avvag-
ningsmdjlighet vid bygglovsprovningen.
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framforts ovan fanns det omstandigheter i fal-
len som talade for att solcellerna inte innebar en
forvanskning pa grund av det visuella intrycket
samt kyrkornas begransade kulturhistoriska
varde. Lansstyrelsen beaktade dock “klimateko-
nomiska” aspekter i sitt beslut angaende Saffle
kyrka, dar det klimatekonomiska intresset stall-
des mot det kulturhistoriska vardet i propor-
tionalitetsbedomningen. I praxis enligt KML
(Flickebo) tillmattes dock miljoskalen ingen be-
tydelse, vilket talar for att miljo- och klimatskal
inte ska beaktas.

Daremot, om klimatskélen kan kopplas till
den enskildes intresse, sdsom t.ex. genom en “kli-
matekonomisk vinst”, torde sddana argument
kunna beaktas inom ramen for proportionalitets-
bedomningen. Den klimatekonomiska vinst som
kan astadkommas genom installation av solcel-
ler pa ett tak torde dock vara forsumbar, varfor
klimatintresset sallan torde Overvdga bevaran-
det av kulturvéardet. Installation av solceller kan
fortfarande utgora en viktig atgard for klimatet,
som kan tillgodoses genom installationer pa an-
dra tak dan de som omfattas av forvanskningsfor-
budet, varfor installation av solceller kan fortsatt
ske i stor omfattning. Byggnader som omfattas
av forvanskningsforbudet utgér endast en liten
del av byggnadsbestandet varfor det inte torde
vara nédvindigt fran klimatsynpunkt att solceller
installeras pa tak som omfattas av ett forbud mot
forvanskning.

Slutligen, i och med proportionalitetsprin-
cipen som tillimpas enligt bade PBL och KML,
maste den minst ingripande atgarden vidtas.
Det innebér att den sokande, oaktat vilka argu-
ment som accepteras (ekonomiska, klimatrelate-
rade, teologiska etc.), maste visa att den tankta
installationen &r en limplig och nédvindig atgard
for att uppna syftet med atgarden. Ar det en for-
utsattning att solcellerna placeras just dir for att
den enskilda ska kunna gora sina ekonomiska

besparingar eller energibesparingar (for klima-
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tet)? Troligtvis inte. Det torde finnas andra alter-
nativ till att tillgodose syftet, varfor forvanskning
sallan behover ske. Det finns ofta alternativa 16s-
ningar/lokaliseringar/teknikval'®® som innebéar
att en forvanskning av byggnaden/kyrkan inte
sker. Vad géller just solceller finns det manga
exempel dér tekniken har fatt tillgodose 16s-
ningar som ar mer anpassade till den vardefulla
byggnaden, sa att vardet ej forvanskas.'”” Detta
ar ytterst en fraga for en antikvarie att bedoma,
varfor en sadan alltid bor anlitas innan instal-
lationen pabdrjas, oberoende av om byggnaden
finns inom detaljplanelagt omrade eller inte, ef-
tersom kulturvarden ska skyddas overallt, bade
inom och utanfor detaljplan.'®

I den hér artikeln har redogjorts for hur
starkt skyddet av kulturvarden ar mot forvansk-
ning genom solceller. Specifikt vilka argument
som har accepterats — och vilka argument som
inte borde ha beaktats — av rattstillampande
myndigheter. Argument om solcellsinstallatio-
nens reversibilitet — som ett argument fOr att at-
gdrden inte innebdr en forvanskning — bor inte
beaktas i drenden och mal enligt KML och PBL.
En sadan tolkning av vad som innebar en for-
vanskning strider mot lagstiftningarnas syfte —
att bevara kulturvarden for bade nuvarande och
kommande generationer. Overgripande miljo-
och klimatskal ska inte heller beaktas inom ra-
men for den individuella provningen enligt PBL
och KML, om inte klimatskalen kan tillgodorak-
nas den enskildas intresse inom ramen for pro-
portionalitetsbedomningen. Det som skiljer prov-

ningen at for kyrkliga kulturminnen enligt KML

128 Detta gller dven andra atgarder i syfte att 6ka bygg-
nadens energiprestanda, t.ex. isolering av vindbjalklag
och fonster. For goda exempel se: http://www.sparaoch-
bevara.se/goda-exempel/ (hamtad 2021-02-11).

129 Ge t.ex. Cabeza, Luisa F. and de Gracia, Alvaro and
Pisello, Anna Laura, Integration of renewable technologies
in historical and heritage buildings: A review. Energy and
Buildings, 177, 2018, s. 96-111.

130 2 kap. 6 § sista stycket PBL.
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och ”sarskilt vardefulla” byggnader enligt PBL
ar att kyrkliga kulturminnen tillats till viss del
forvanskas om nodvindigt for att sakerstalla ett
aktivt anvandande av kyrkan. Ett sddant “an-
vandningsvarde” kan inte tillgodordknas en-
skilda villadgare i PBL. Installation av solceller
torde dock sallan vara en nidvindig atgard i den

bemarkelsen. Min slutsats ar darfor att lagstift-
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ningen erhaller ett erforderligt skydd av kultur-
varden i omstéllningen till ett koldioxidneutralt
samhalle. Daremot tillférsakras inte alltid detta
skydd i rittstillimpningen. Det finns darfor be-
hov av praxis — i syfte att styra rattstillampande
myndigheter i ratt riktning — for att undvika en
rattstillampning som tillater onddig forvansk-

ning av kulturvérden i syfte att radda klimatet.
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Abstract

Today, access to minerals and the development
of mines are both closely linked to combating cli-
mate change, enabling developments in transitions
of energy and transportation systems. New min-
eral extraction projects are highly contested, and
the mining sector has been struggling with both
environmental and social governance, as well as
the legitimacy of mineral exploration and mining
activities. Collaborative governance aims to ad-
dress these challenges by suggesting deeper, more
interactive modes of engagement for planning
and decision-making procedures. It calls for co-
operative relations and deliberative approaches to
environmental governance. This article compara-
tively explores relationships between collaborative
governance and legislation on mining in Finland
and Sweden. It argues that Finnish and Swedish
mining-related laws and, in particular, land use
planning and environmental impact assessment
laws, have collaborative objectives and support
the use of interactive and co-operative planning
modes. However, corresponding legislation does
not require broad consensus on critical decisions,
and format and quality of collaborative processes
can significantly differ case-by-case within the
minimum legal requirements. This article identi-
fies timing of statutory participation as a key factor
for successful collaborative practices, and suggests
changes to mining laws in this regard. It cautions
that a unilateral focus on procedure means a risk
of disregarding the close interplay between the

procedural and substantive sides of regulatory
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frameworks — sides that are crucial for successful

outcomes of collaborative processes.

1. Introduction
1.1 Growing needs for minerals
Today’s society is largely dependent on using
mineral commodities. Infrastructures, logistics,
food production, energy technology, informa-
tion and communications technology, and con-
sumer electronics all rely on an array of metals
and minerals. The growing world population,
accelerating urbanisation, and distributed
wealth have all created an increasing demand
for natural resources, despite more effective re-
cycling and substitution.!

The need for the minerals, in the foreseeable
future, is closely linked to the critical role of min-

ing and metals in global climate governance. The
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Finland, Law School, P.O. Box 111, 80101 Joensuu, Fin-
land. Email: ismo.polonen@uef fi.

** Associate Professor of Law, Luleéd University of Tech-
nology, Division of Social Sciences / Law, SE-971 87
Lulea, Sweden. Email: christina.allard@ltu.se.

*** Associate Professor in Environmental Communica-
tion, Swedish University of Agricultural Sciences, De-
partment of Urban and Rural Development, P.O. Box
7012, SE-75007 Uppsala, Sweden. Email: kaisa.raitio@
slu.se.

! Nurmi & Rasilainen 2015, p. 753. Focusing on metal
resources, global extraction of metal ores grew by more
than 250% between 1970 and 2010, and the extraction of
iron and copper ores accounted for more than half of the
global extraction of metal ores (UNEP IRP 2016). Recent-
ly and in particular, global nickel production has shown
significant growth. Nakajima et al. 2018, p. 369.
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Paris climate targets of not exceeding 2 °C warm-
ing and making best efforts to reach 1.5 °C with-
in this century will require a radical restructur-
ing of energy supply and transmission systems,
globally. Ongoing transitions include large-scale
electrification of both energy and traffic systems.
The transition puts forward new requirements
for energy storage technologies, which, leads,
in turn, to rapidly-increasing needs for the min-
ing of metals for batteries (metals such as cobalt,
lithium, and graphite), along with a growing
need for common minerals (e.g. nickel).?

A growing demand at the global level for
these minerals indicates an increase in explora-
tion and mining initiatives in Finland and Swe-
den in forthcoming decades. The Fennoscandian
Shield has been regarded as the richest area of
mineral resources in Europe; Finland and Swe-
den, located in the center of the Shield, are com-
posed of a variety of geological formations and
contain a wide variety of mineral deposits.> Not
surprisingly, the two States are presently impor-
tant producers within the EU of ore and metals;
Sweden is, for instance, the biggest producer by

far of iron ore.*

1.2 Needs for and challenges of collaborative
governance

The mining sector has been struggling with the
environmental and social governance and legit-
imacy of mineral exploration and mining activ-

ities. It is evident that mining can cause signifi-

2 World Bank 2017, passim; Nakajima et al. 2018, p. 369.
The technologies assumed to populate the clean energy
shift (wind, solar, hydrogen, and electricity systems) are
significantly more material-intensive in their composi-
tions than current traditional fossil-fuel-based energy
supply systems are. Vidal, Goffé & Arndt 2013, p. 894.

3 Nurmi & Rasilainen 2015, p- 761.

4 S0OU 2018:59, p. 35. Finland: 11 metal mines were in
operation in 2018. See Sector report on the mining indus-
try, 2019. Sweden: 12 operating metal mines in January
2020. Nine of these mines are within the Sami reindeer
herding area. See SGU 2020, p. 31.
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cant environmental damage, even under the rule
of modern environmental legislation and within
the bounds of self-regulation regimes. Tailings
management failures in Finland (Talvivaara
2012), Sweden (Blaiken 2008/2012, Svartliden
2009-2011),°> and Canada (Mount Polley 2014)
point to this conclusion.® Furthermore, current
regulatory regimes and practices seem to be in-
adequate in effectively addressing conflicting in-
terests and rights such as those of mining, tour-
ism, nature conservation, and indigenous Sami
reindeer herding.”

At the same time, digitalisation and social
media have enabled new waves of active citi-
zenship and social movements that reach across
and beyond individual conflicts, addressing
both international audiences and investors of the
mining industry.® A widened array of opportu-
nities for influence seems to mean that affected
individuals and communities are increasingly
acting outside of statutory procedures like land
use planning, environmental impact assess-
ment (EIA), and permitting processes. Recent
cases, such as in preliminary mining plans in
Heindvesi’ (municipality in Eastern Finland),
Jokkmokk! (municipality in Northern Sweden),

and Scania'! (county in southern Sweden) show

5 SOU 2018:59, p. 85-87; Miiller 2014, p. 98-102, 113.

¢ The overall number of tailings dam failures has even
increased in recent years: from eight in the period 1999-
2003, to sixteen in 2014-2018. Armstrong et al. 2019,
p. 2-6. According to Armstrong et al. (2019, p. 6), pres-
sure on mines to increase production and cut costs may
be the underlying causes of many tailings dam failures,
even if immediate causes are excessive rainfall, poor
management practices, or poorly understood geotechni-
cal characteristics. See also Kauppi et al 2013, p. 26-27,
39-40.

7 Tiainen et al. 2014, p. 47-60; Simild & Jokinen 2018,
p. 164-167; Raitio et al. 2020, p. 25-28.

8 Faehnle et al. 2017, passim.

9 Leino & Miettinen 2020, p. 305-321, 348-354.

10 http://www.whatlocalpeople.se/ (accessed 2020-09-
11).

11 https://vetonu.se/ (accessed 2020-09-11).
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that active producing and sharing of informa-
tion, large-scale campaigns, and the influencing
of decision-makers by civil society can all occur
before formal procedures (EIA, land use plan-
ning and permitting) involving the public.
From the perspective of environmental
law, these issues are linked to theory and legis-
lation regarding public participation referring
to access to environmental information, as well
as public participation in environmental deci-
sion-making and access to justice, as enshrined
in the Aarhus Convention.'? Such participatory
rights are regarded as crucial sustainability in-
struments that support a) better implementa-
tion of (environmental) legislation and policy,
b) greater reconciliation of diverse interests and
objectives, and c) increased legitimacy (accepta-
bility) of decisions and management practices.'
It is commonly argued that public participation
improves quality of planning and decision-mak-
ing through broadening information bases and
incorporating multiple values, interests, and
knowledge into planning and decision-making.!*
However, it can be questioned as to whether or
not formal participatory rights are adequate in
addressing the requirements today’s society sets
for the planning, impact assessment, and per-
mitting of projects such as mining. Minimum re-
quirements of these instruments are seemingly
insufficient for addressing the conflicting land
use interests, ensuring the legitimacy of mining
policies, or gaining a Social License to Operate

(SLO, referring to local acceptance and legitima-

12 These three pillars of public participation are a corner-
stone of the Aarhus Convention (Convention on Access
to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters, 1998)
which is the key international agreement on public par-
ticipatory rights.

13 Pappila & Polonen 2012, p. 178-179.

14 E.g. Appelstrand 2002, p. 282-285; Verchuuren 2005
p- 29-33.
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cy) for projects with significant environmental
and social impacts.'

It seems obvious that more interactive, deep-
er modes of engagement are needed to achieve
promises of participation, both in terms of im-
proved reconciliation and legitimacy in complex
and contested environmental decision-making.'®
Such approaches have been, in policy literature,
interchangeably referred to as communicative
or collaborative planning, collaborative environ-
mental management and collaborative govern-
ance.!”

Collaborative governance has been defined
as “the processes and structures of public policy
decision making and management that engage
people constructively across the boundaries of
public agencies, levels of government, and/or
the public, private and civic spheres in order to
carry out a public purpose that could not oth-
erwise be accomplished”;!® it calls for localised
participatory and deliberative approaches to
environmental governance.' The term “collab-
orative” recognizes that no single actor has the
knowledge, instruments, resources, or author-
ity to tackle complex environmental and social
problems and related uncertainties. The ap-
proach builds upon face-to-face dialogue and
co-operative relations between government
bodies, non-governmental organisations, and
private interests. Collaborative governance is of-
ten attached to an aim to reach a workable agree-
ment or consensus that enjoys wide support (al-

though not necessarily unanimity) without co-

15 Thomson & Boutilier 2011, p. 1779-1796; Poelzer et al.
2020, p. 1103-1105.

16 See also Holley & Sinclair 2013, p. 32-33.

7 E.g. Healey 1997; Wondelleck & Yaffee 2000; Emerson
etal. 2012.

18 Emerson et al. 2012, p. 2.

19 Karkkainen 2004, p. 473; Holley & Sinclair 2013, p. 33.
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ercion, bargaining, or an imbalance of power or
resources.”

Collaborative process is not merely about
negotiation, it is about building shared under-
standing and trust among stakeholders.?! The
promise of a collaborative approach is construct-
ed from the assumption that such an approach
can help increase problem-solving capacity, im-
prove the handling of uncertainties, and mini-
mize destructive conflicts — all by providing
an orderly forum for interests articulation and
value co-creation. Some policy initiatives for
dialogues around mining have emerged in both
Finland (e.g. network for sustainable mining??)
and Sweden (e.g. Swedish Mining Innovation®
and Georange?*), to this end.

One key criticism of collaborative approach-
es relates to their lack of attention to unequal
power relations between actors.?> The collabo-
rative approach often ignores the broader con-
text within which the interactions take place.
Regulation in which planning is embedded is of
profound importance for the role collaboration
can play. The regulatory context affects both the
options of authorities and leverage of different
stakeholders.?® The incentive to engage in col-
laborative processes depends on each actor’s
alternative options (called Best Alternative to
Negotiated Agreement, BATNA, in conflict liter-

20 Hamilton & Wills-Toker 2006, p. 758; Holley & Sin-
clair 2013, p. 36-37.

2 Meadowcroft 1998, passim.; Ansell & Gash 2008,
p. 544, 558 and Ulibarry 2019, passim.

22 See the webpages of the Finnish Network of sustaina-
ble mining: https://www kaivosvastuu.fi/in-english/ (ac-
cessed 2020-09-11).

2 See the webpage of the Swedish mining innovation
for a sustainable future: https://www.swedishmining
innovation.se/ (accessed 2021-01-26).

2 See the webpage of the Georange, a non-profit organ-
ization tasked to create constructive dialogue: https://
www.georange.se/ (accessed 2020-09-11).

% Holley & Sinclair 2013, p. 37.

26 Raitio 2012, p. 309, 314-316.
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ature),” and, unless a minimum degree of access
and influence of the participants in the process is
secured, attending a collaborative process might
be contrary to the interests of, in particular, citi-
zens and groups that are critical of the proposed
project.

Another critical aspect of collaborative ap-
proaches concerns an inherent focus on consen-
sus-seeking and a priori assumption of finding
win-win solutions between all interests. With in-
creasing pressure on the land to deliver “more of
everything”, it becomes necessary to recognize
the need for trade-offs regarding different land
use scenarios. Any decision in favor of one land
use over another implies an exclusion of alter-
native land use decisions that could have been
taken.?® Mining, by nature, implies the exclusion
of a wide array of other land uses within a min-
ing area — from a legitimacy perspective, it is cru-
cial to both recognize and be transparent about
choices (exclusions) made in each related pro-
cess. Legally speaking, these types of tradeoffs
play another role when property rights, such
as Sami reindeer herding rights, are at stake; to
characterise a “right” as an “interest” decreases
the significance of the “right” — it invites dis-
course involving compromise and negotiations,
therein.?” Such a situation is especially evident
regarding the Swedish mining regulations.>

These critiques highlight the importance
of understanding the regulatory context within
which collaborative initiatives take place. One of
the key challenges, then, is to have enough flex-
ibility while, at the same time, creating a trust
in the system through adequate predictability
for both mining companies and citizens. This

brings us back to the basic participatory rights

%7 Fisher & Ury 1981.

28 See also Mouffe 2005; Connelly & Richardsson 2004,
passim.

¥ Eisenberg 1998, p. 363, 374-375.

30 Raitio et al. 2020, p. 10, 12.
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outlined in the Aarhus Convention; while they
may not be adequate in improving the legitimacy
and conflict-solving capacity of mining legisla-
tion, it would be a false conclusion to perceive
them as unnecessary. Rather, Aarhus Convention
rights can be characterized as a minimum stand-
ard that more collaborative approaches can be
built upon. Furthermore, it is essential to ensure
that substantive, provisions-setting boundaries
for approving mining activities and related deci-
sions are adequate. Bringing the procedural and
substantive perspectives together, the key ques-
tion, then, is whether or not current law provides
adequate possibilities for citizens, communities,
and rights-holders to all be able to influence the
concrete outcomes of the planning and permit-
ting processes regarding mining developments.
Unless this occurs, collaborative initiatives risk
being open to destructive power dynamics.
Against the background above, this article
explores the relationships between collaborative
governance and Finnish and Swedish legislation

regarding mining developments.

1.3 Research setting and the structure of the
article

This article has two closely-interlinked objec-
tives. The first objective is to analyze how Finn-
ish and Swedish mining-related laws address
collaborative governance. The article examines
comparatively whether or not, and if so then
through what legal mechanisms, mining laws
a) require, enable, or block direct dialogues and
cooperative relations between stakeholders®
and b) create platforms for mutual learning and

negotiations. The second objective of this arti-

31 “Stakeholder” is used here as a broad concept and
refers to all actors whose interests are engaged. Actors
include mining companies, affected individuals and en-
terprises (e.g. from within the field of tourism), NGOs,
authorities, municipalities, and rights-holders such as
Sami reindeer herding communities.
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cle is to identify the legal routes through which
participatory and collaborative processes can
make a difference in the content of crucial deci-
sions — in this case, regarding the permissibility
of the mining and related conditions attached to
permits that limit the negative impacts of such
activities.

Procedures regarding gold panning and ex-
ploration (that precedes mining permit phase)
are not in the scope of this article. In the context
of the pillars in Aarhus Convention, our focus is
on ex ante participatory elements of law and, to
a lesser degree, on legal standing. Questions on
access to environmental information is not part
of our analysis.*

This article represents a legal-scientific ana-
lysis in which policy research provides a per-
spective for assessing national laws. Legal and
comparative analyses are utilized as primary re-
search methods. In terms of materials, this arti-
cle mostly utilises statutes, case law, preparatory
works of the acts, and literature.

Structurally, the article is divided into three
main sections in addition to its introduction and
conclusions, and it covers the key Finnish and
Swedish regulatory tools applicable to mining,
with respect to collaborative governance and
public participation. First, we analyse the land
use planning systems (Section 2), followed by
an examination of the role of environmental im-
pact assessments (EIA) in mining governance
(Section 3). Mining and environmental permit
procedures are discussed in Section 4, before we
draw conclusions (Section 5) in relation to our
objectives. Prior to the main sections, we briefly
contextualise mining governance issues in re-
gards to Sami rights in the two countries (Sec-

tion 1.4); such contextualisation is necessary, be-

%2 The fundamental principle on access to public docu-
ments, in both Finnish and Swedish laws, attest to good
access to information, including environmental informa-
tion.
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cause Sami Rights and international standards
on Indigenous Rights are key issues — especially

for mining governance in Sweden.

1.4 Context in relation to Sami livelihoods

There is a distinct difference between Finnish and
Swedish mining governances and their respec-
tive challenges, especially in regards to the role
of Sami rights and, within that notably, reindeer
herding rights.3* Compared to Swedish law, Fin-
land’s Mining Act (621/2011) offers strong pro-
tection for Sami culture and livelihoods* within
the “Sami Homeland”, an administratively-de-
marked area situated in the northernmost corner
of Finland.® The Finnish Constitution affords
Sami linguistic and cultural self-governance
within this area,?® but not outside of it. Where de-
cisions and activities negatively affect the Sami
in the designated area, the Finnish State (includ-
ing Ministries and State authorities) is obliged
to directly consult with the Sami Parliament of
Finland, so as to seek solutions that better ac-
commodate the rights and needs of the Sami.?”
Internationally, this is known as “a State duty to
consult” Indigenous Peoples.® So far, only few
activities for exploration have taken place inside

the Sami Homeland in Finland, and no mining

3 In Finland the majority of reindeer herding is per-
formed by Finns, and according to the Reindeer Herding
Act (848/1990) s. 4 anyone permanently living within the
Finnish reindeer herding area, and who is a citizen of a
country within the EU, has the right to own and herd
reindeer. In Sweden reindeer herding it is an exclusive
livelihood for the Sami.

3 Most importantly, the Act (s. 50) sets up obstacles to
granting a permit (for exploration, mining, or gold pan-
ning) where the planned activity substantially under-
mines traditional Sami livelihoods and Sami culture. See
further Koivurova et al. 2015, p. 19-21.

% The area is demarcated through the Sami Parliament
Act 974/1995, s. 4, and roughly comprises of the three
northernmost municipalities Enontekid, Utsjoki, and In-
ari.

% Finnish Constitution, 1999, s. 121, para. 4.

%7 Sami Parliament Act, s. 9.

3 Allard 2018, p. 26.
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permits, as such, exist.? Exploration plans have
faced strong resistance by local Sami.*’ The exist-
ing mines in Lapland, Finland, are located south
of the Sami Homeland border. The situation is
nearly the opposite in Sweden.

Mining in Sweden occurs, to a large extent,
within Sami reindeer herding areas, with herd-
ing areas, overall, comprising some 50 percent of
the State’s territory.*! The Swedish Minerals Act
(1991:45) does not afford explicit protection to
Sami culture and livelihoods. However, in Swe-
den, in contrast to Finland, Sami reindeer herd-
ing is regarded as a usufruct right based on im-
memorial prescription,** making Sami reindeer
herding communities” important rights-hold-
ers in mineral permitting procedures. There
remains an unresolved extent to which Sami
rights are currently perceived as major obstacles
for efficient mineral developments in the North
of Sweden. Several appeals, as well as critiques
of Sweden’s corresponding legislation, have re-
sulted in a standstill within the mining permit-

ting system.*> Mining developments in Finland

% The designation of “wilderness areas”, a specific con-
servation category introduced by the Finnish Wilderness
Act (62/1991), also helps to explain the lack of larger in-
dustrial sites, such as mines, in Lapland. A vast major-
ity of the wilderness areas are located within the Sami
Homeland; the aim of wilderness areas is to keep them
as close to their pristine, natural state as possible, as well
as to protect Sami culture and traditional livelihoods.

40 In May 2014, the Irish mining company Karelian Di-
amond Resources (backed by Australian-British Rio Tin-
to) had an area reserved for preparing an application
for exploration permit; however, due to strong local
opposition, the company backed out one year later. See
Lassila 2018, p. 1-9. See also Koivurova & Petretei 2014,
p- 129-30, 133.

4 The majority of existing metal mines are located in the
counties of Vasterbotten and Norrbotten. Sami reindeer
herding communities are already facing cumulative im-
pacts of several other competing land uses, including
wind power parks, water power, tourism facilities, and
infrastructure projects.

42 Allard 2011, p. 159-183; Allard & Brannstrom 2020,
p- 429.

4 Miiller 2014, p. 231-241; Raitio et al. 2020 p. 25.
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and Sweden has to be balanced with Sami live-
lihoods and international standards on Indige-
nous Rights, whereas the cases have been much

more common in Sweden.*

2. Land use planning as a tool for
collaborative governance and effective
participation

2.1 Finnish planning law

2.1.1 The design and aims of the Finnish planning
system

Finnish land use planning law is mostly based
on Finland’s Land Use and Building Act
(132/1999, LBA) and Land Use and Building De-
cree (895/1999, LBD). The LBA provides a hier-
archical system for planning whereby national
land use objectives, written in broad terms and
adopted by the Government, directs the prepa-
ration of regional plans adapted by regional
council. The regional plan sets the framework
and directions for both the master plans and de-
tailed plans adopted by the municipal council.
Regional plans are legally binding; however,
typically these plans leave plenty of discretion
for municipalities, and focus is put on mid- and
long-term objectives and strategies for regional
land use. These plans guide regional develop-
ment and steer land use on issues that are of a
trans-municipal or regional nature. Both master
plans and detailed plans can direct land use on
diverse levels, ranging from non-binding re-
commendations to strict limitations on the use
of plots. These plans can direct all land use activ-
ities in the area (master plans can span an entire
municipality), but, alternatively, they can have a
focus on specific theme(s) or project(s), such as
housing, recreation, wind energy developments,

or just one project, such as a mine or wind farm.*

4 See also Tiainen, Sairinen & Sidorenko 2015, p. 143.

4 On the basis of the Finnish land use planning scheme,
see e.g. Jadskeldinen & Syrjanen 2014, p. 96-99; Pélonen
& Malin 2011, p. 132-133.
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Objectives of Finland’s land use planning
legislation are manifold; the ultimate purpose
is to make living environments healthy, safe,
attractive, and socially functional, as well as to
reconcile different land use interests in a sus-
tainable way. Aims of the planning law also
reflect collaborative governance; the Land Use
and Building Act aims “to ensure that everyone
has the right to participate in the preparation
process, and that planning is high quality and
interactive, that expertise is comprehensive and
that there is open provision of information on
matters being processed” (LBA s. 1 para. 2). It is
commonly argued that the planning provisions
of the LBA include a spirit of collaboration.*®

In the Finnish system, as a rule, at least one
land use planning procedure must precede de-
cisions concerning mining permit regulated by
the Mining Act (621/2011). Predominantly small,
low impact mines can be waved from the plan-
ning procedure under the LBA.*’ The cases in
which land use planning is not needed are, these
days, exceptions; the volumes of minerals, waste
rock, and soil to be removed have significantly
increased in recent decades.*®

Land use plans in Finland always include a
strategic environmental assessment (SEA). The
EU SEA Directive (2001/42/EC) is implement-
ed in Finland through the sections of the LBA
regarding impact assessment and participatory
rights, as discussed after this section. Prepara-
tion of the SEA Directive was taken into account
in the late 1990s, when planning-law reform was

prepared in Finland.*

4 See also Syrjanen 2005, p. 4243, 77 and Jddskeldinen
& Syrjanen 2014, p. 51.

47 This conclusion can be derived from section 47.4 of
the Finnish Mining Act and its preparatory works (Bill
on the Mining Act 273/2009, p. 103). See also P6lonen
2013, p. 421-424.

48 See e.g. Similad & Jokela 2018, p. 152.

4 Bill on the Land Use and Building Act (HE 101/1998,
p. 58).
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2.1.2 Collaborative elements and means for
influencing

The Finnish Land Use and Building Act pro-
motes collaborative governance through provid-
ing a wide range of opportunities for interest-
ed parties and members of the municipality to
participate in planning from the very beginning
of the process. Planning processes typically in-
clude three key phases for public participation
(ex ante): a) an initial phase, in which a scheme
for interaction procedures and impact assess-
ment, as referred in s. 63 of LBA, is prepared, b)
a draft plan phase (s. 62 of LBA, s. 30 of LBD),
and c) a planning proposal phase (s. 65 of LBA).
Additionally, the LBA provides access to justice
for a variety of individuals, NGOs, legal entities,
and authorities. Notably, all members of a mu-
nicipality have the right to appeal a decision that
approves a land use plan, excluding minor alter-
ations of a detailed plan, in terms of its impacts
(Local Government Act (410/2015) s. 137 para. 1
and LBA s. 191 paras. 1 and 3).

Participatory and collaborative processes
are drafted within the LBA in flexible terms,
leaving considerable discretion for the planners
to choose actual forms of participation. The LBA
(s. 62 para. 1) states that planning procedures
must be organized and that the principles, objec-
tives, and goals, as well as possible alternatives
in planning, publicised, so that interested par-
ties® have an opportunity to participate in plan
preparation and the estimating of the plan’s im-
pact, as well as to state their opinion on it in writ-

ing or orally.”® Furthermore, s. 65 para. 1 of the

% Interested parties include “landowners in the area and
those on whose living, working or other conditions the
plan may have a substantial impact, and the authorities
and corporations whose sphere of activity the planning
involves” (Section. 62.1 of LBA).

51 Also, the Land Use Planning Decree (LBD, 895/1998)
leaves considerable discretion to the planner to decide
how participation is arranged. Section 30.1 of the LBD
sets four alternative ways of organizing possibility for
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LBA requires that the plan proposal must be pre-
sented in public. According to this provision, the
presentation of the proposal must be publicized
in an appropriate manner in view of the purpose
and significance of the plan, and members of the
municipality and interested parties shall be pro-
vided with opportunity to express their opinions
on the matter (objection). The LBA (s. 65 paras. 2
and 3) also requires authority responsiveness to
objectors, in the form of the planning authority’s
stating of its reasoned opinion on an objection,
made known to objectors who have so requested
and provided their addresses.

The LBA also includes provisions on con-
sultation. In the preparation phase of the region-
al plan, the planner must be in contact with the
Ministry of Environment and the Centre for Eco-
nomic Development, Transport and the Envi-
ronment (CETE). Consultation must be arranged
between the competent ministry, the CETE, and
the regional council, so as to clarify how nation-
al objectives and other key goals pertain to the
drawing up of the plan. Other plans concerning
national or important regional land use objec-
tives, or that are otherwise important in terms of
land use, natural values, cultural environment,
or government authorities” implementing obli-
gations, must be prepared in communication
with the CETE. Consultations must be arranged
between the CETE and the local authority, so
as to clarify how national objectives, as well as
regional and other key goals, pertain to draw-
ing up such a plan. (s. 66 paras. 1-2 of the LBA).
These duties strengthen the collaborative poten-

tial of the LBA, however the consultations take

interested parties, and other members of the municipal-
ity, to express views during the preparation of the plan.
According to this provision, a planner can reserve op-
portunity for expressing opinion in 1) in written form,
2) oral form, 3) a specific event concerning a plan, or 4)
another suitable way.
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place only between authorities and within a re-
stricted scope.

Since Finnish planning law only sets a loose
framework for process, the collaborative na-
ture of land use planning in Finland is highly
dependent on the planners’ choices regarding
participatory tools. Requirements of the LBA
enable planning practices in which multiple
modes of collaborative governance (e.g. interac-
tive meetings, working groups, and workshops)
are utilised. The modes can be tailor-made to
the characteristics of the plan, project, area, and
stakeholders in question. On the other hand, the
LBA also enables a minimalistic approach from
the perspective of collaborative governance. In
these cases, the process may include a possibil-
ity to lodge written comments on the planning
documents and/or give oral feedback in public
events organized by planner (s. 30 of the LBD),
however these modes lacks genuine dialogue,
negotiations, and co-operative attitude.>? Mini-
mum level of participation, mostly in the form
of lodging written opinions, broaden an infor-
mation base for the planner and decision-maker,
but it can have weak performance in facilitating
learning or/and minimising potential conflicts.

When it comes to legal routes for effec-
tive participation and local governance, master
and detailed planning belong to key instru-
ments in the Finnish legal system. This is due
to the autonomy of municipalities in planning
issues, as provided for by the Finnish Consti-
tution (731/1999), the Local Government Act
(410/2015), and established case law of Finnish
Supreme Administrative Court (SAC).® In the
case of the Muonio windfarm (SAC 2015:116),
for example, a specific area was reserved for the

windfarm in both the regional and proposed de-

52 See also Syrjanen 2005, p. 78 and 209.
5 See also Ekroos & Majamaa 2015, p. 10 and Pdlénen
2016, p. 72.
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tailed plan. The developer and municipality had
also made a land use agreement, under the LBA,
on the preparation and cost implications of the
plan in question. However, the local municipal
council rejected the proposed detailed plan,
due to its judgement that the windfarm would
cause significant negative impacts on scenery
and nature-based tourism. The SAC held that
the Council had not used its discretionary pow-
ers in contradiction to the valid law, and, thus,
it maintained the decision of the Council. The
Muonio case illustrates that, even when there
is a regional plan directing more detailed plan-
ning, a municipality is not necessarily required
to implement the higher-level plan. In such situ-
ations, a municipality cannot designate the area
for other purposes (causing significant harm to
the objectives of the regional plan), however it
may end up planning nothing for the area. This
implies that the toolkit of local governance in-
cludes the option of being passive in such mat-
ters which can, in turn, have crucial impacts on
both land use and development of projects.

Despite the differences of mining and wind
energy projects in regards to characteristics of
the activities and applicable norms, the Muonio
case is also applicable to the mining sector. In
most situations, a mining permit decision cannot
be given without a land use planning process,
in accordance with the LBA, where relationships
between land use interests are considered. The
standard of lex specialis does not apply in such
circumstances, since the Finnish Mining Act
leaves the legal implications of plans to be deter-
mined under the LBA (s. 47, para. 4 of the Min-
ing Act), and mining does not have priority over
other land use interests in Finland’s planning
law.>*

While the Muonio case (SAC 2015:116)
and several other cases (e.g. SAC 2015:95, SAC

54 See also Polonen 2016, p. 77 and Heinila 2019, p. 49.
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12.8.2015 t. 2160) emphasise the strong role of
municipality in land use issues, an underlying
aim of land use planning is to support balanced
outcomes and the coexistence of diverse land
uses (principle of integration).”® It is only when
coexistence and harmony between livelihoods
or other interests are not possible (an activity has
an excluding impact in relation to other forms of
land use) that the municipality should prioritize
land use interests.> The legal status of this prin-
ciple appears to be weakened by the above-men-
tioned case law, pointing to a municipality’s
broad discretion in deciding a) for what purpos-
es sites are designated and b) whether land use
plans are to be prepared at all.”

On the whole, planning (in particular, mas-
ter planning) can be utilised as a municipali-
ty-level governance tool to determine the rela-
tionships between mining and competing land
use interests such as tourism, housing, and na-
ture conservation. When a municipality decides
whether or not there are preconditions for min-
ing from the land use perspective, the practice
itself nears that of a veto right.®® However, such
planning decisions must be based on (flexible)
norms-setting content requirements for the plan
as well as (sufficient) studies and impact assess-

ments.

% Regarding the aim of the land use planning system to
provide locational preconditions for diverse functions,
projects, and activities of society, see e.g. Jadskeldinen &
Syrjanen 2014, p. 97 and 305.

% See also Syrjanen - Jaaskeldinen 2013, p. 9.

5 Polonen 2016, p. 73-74.

5 Autonomy of the municipality in land use planning
can also be seen as a link between the non-legal concept
of Social License to Operate and the legal system. If the
operation (or initiative or plan, for a development pro-
ject such as a mine or wind mill) does not gain a social
license during the EIA and planning process, this can
have a crucial impact on the land use planning decision
taken by municipality council, since planning decisions
under the LBA allow for a variety of arguments and val-
ues to be taken into consideration.
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2.1.3 Case of Kuusamo

Despite the fact that a municipality has the legal
potential to direct and restrict mining activities
and other land uses through land use planning,
this can be a rather difficult legal exercise in
practice. Such a situation is illustrated in a recent
case of master planning in Kuusamo.

The case of the Kuusamo master plan can-
not be fully understood without first looking
into the developments and circumstances exist-
ing prior the planning process. In 2011, before
the land use planning process started, a mining
company had begun the environmental impact
assessment process of a proposed gold mine
project. Planned mining sites of the project were
relatively close to the nationally-famous ski re-
sort (named Ruka, 4-12 km from the planned
open-pit mines) and the Kitkajoki River (1 km
from the closest site), with specific nature and
recreation values.”

The gold mine initiative stirred up a full-
blown conflict between mining and other local
livelihoods already in the beginning of the EIA
process, and the process (2011-2013) was ac-
tively used as a forum for opposing the project.
Hearings of the environmental impact report
phase ended up with 225 critical statements and
opinions, some of them including over 1.000 sig-
natures. Additionally, the EIA authority gave a
very critical statement regarding the quality of
the EIA report and process.®

The city of Kuusamo responded to the min-
ing conflict by preparing a policy guideline forin-
tegrating the uses of natural resources. The doc-
ument stated that mining activities in Kuusamo
can only be considered in areas where there are
no significant adverse effects on nature values,
natural products, food production, landscape,

waterways, tourism imagery, and settlements.

% Polonen 2016, p. 84-86.
0 Polonen 2016, p. 85-86.
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According to the document, based on the infor-
mation available it was not possible to launch
mining or its enrichment operations without risk
to the Oulanka-Ruka-Kitka-regions.®!

A strategic master plan spanning the entire
municipality (5.805 km?) was the main tool for
implementing the municipality’s policy guide-
line. The aim of the strategic master plan was to
address the conflict between mining and other
livelihoods and prevent such conflicts in other
areas of Kuusamo, by designating areas as suit-
able and not-suitable for mining and enrich-
ment projects. The plan included three different
zones: 1) a no-go zone, 2) a zone with specific
restrictions on mines and where enrichment
was forbidden, and 3) a zone where mines and
enrichment are possible (excluding uranium
mines) if the activities fulfill requirements set in
the other norms. Technically, a ‘no-go zone” was
established by banning mining and enrichment
in planning stipulations that were attached to a
development marking of Rm-1 (nationally and
internationally significant area for tourism). The
purpose of this zone was to secure preconditions
for nature-based tourism and protect the nature
values of the Kitkajoki River. The size of the area
was 450 square kilometers, approximately one
tenth of the total size of Kuusamo.®?

Since the planned gold mine was located in
a ‘no-go zone’, the mining company appealed
the decision approving the strategic master plan
to the Administrative Court of Northern Fin-
land. Based on this appeal, the Administrative
Court (12 June 2018, dnro 00058/17/4102) over-
ruled the planning decision and returned it to
the municipality. According to the Court, the
impact assessment of the plan and studies for

integrating different land uses were insufficient,

61 Kuusamo 2014.
62 Kuusamo 2015.
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and the master plan would have caused unrea-
sonable burden for the holders of mining rights.

In its decision (SAC 2019:67) the Supreme
Administrative Court maintained the outcome
of the Administrative Court (overruling and re-
turning the decision based on the master plan),
but it fully rewrote the reasoning of the judge-
ment. Unlike the Administrative Court, the SAC
did not refer to inadequate examinations and im-
pact assessments, but, rather, it considered that
the planning technique used in master plan did
not comply with the law. This judgement shows
that the direction and restriction of land uses in
master planning must be done by designating
areas for specific uses, rather than explicitly ban-
ning certain industries in certain areas; however,
the effects of both approaches can be the same,
in practice. According to the SAC, “In the Mas-
ter Plan, land use, such as mining, is primarily
directed by designating areas to different uses.”
The decision of the SAC recalls that the precon-
ditions of mining operations are to be resolved
by licensing procedures that must take into ac-
count existing plans and affected areas. The Su-
preme Administrative Court also maintained
that the municipality cannot preventively limit
what types of plans it will subsequently prepare.

Based on the reasoning of the SAC, one
branch of industry cannot be explicitly prohibit-
ed in a large area by the strategic land use plan.
The SAC paid particular attention to the fact that
the regulations in Kuusamo’s master plan did
not directly concern the environmental effects,
but, rather, the prohibition of certain types of
business. It is also noteworthy that the SAC did
not state that marking for the ‘no-go zone’” was
itself against the law; the marking was annulled
on the grounds that it was closely tied to the ex-
plicit prohibition of mines that were found to be
illegal.

Despite the outcome of the SAC’s decision,

the reasoning indicates that master planning
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can be used for directing and restricting mining
operations, and that mines are not in a special
position in this regard, which was not clear be-
fore the Kuusamo case. However, a municipality

must be careful in choosing planning techniques.

2.2 Swedish planning law

2.2.1 Planning instruments and mineral
developments

Before discussing the ways in which Swedish
planning law supports need for collaborative
governance, this subsection first highlights cor-
responding key planning tools and links be-
tween planning and mineral developments in
the Swedish legal setting.

Specific municipal planning, with respect to
mining development, occurs late in the Swedish
regulatory framework, typically taking place
after decisions concerning environmental per-
mits. Such planning targets development of
infrastructure, buildings, dams, etcetera in one
detailed plan, focusing on the constructed en-
vironment and covering only small areas. The
Swedish Minerals Act (1991:45) does not stipu-
late any planning requirements before mining
permit decisions as in Finnish mining law; in
Sweden it is only required that the mining au-
thority (the Mining Inspectorate) must assure
that a permit decision does not contradict exist-
ing legally binding plans (a detailed plan or an
area plan).®* However, mineral developments
normally take place in rural areas lacking legal-
ly binding plans.® It could be argued that Swe-

den’s planning tradition is weighted in favor

6 See Minerals Act ch. 4 s. 2 para. 6. The Mining Inspec-
torate cannot allow an application that “counteracts” le-
gally binding plans; however, smaller discrepancies are
acceptable.

6 See e.g. Backstrom 2015, p. 241. This situation was al-
ready anticipated by the preparatory works to the Swed-
ish Minerals Act, see Prop. 1988/89:92 Om ny minerallag-
stiftning m.m., p. 77.
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of urban contexts and the constructed environ-
ment, including housing needs.%

Under Sweden’s Planning and Building Act
(2010:900, PBA), all municipalities must have an
“up-to-date” comprehensive plan that covers the
total area of the municipality (PBA ch. 3 ss. 1, 23
and 25). Thus, spatial land use planning in Swe-
den exists mainly on the municipal level, under
the principle of municipal planning control.®
The non-binding comprehensive municipal plan
(similar to the Finnish master plan) is aligned to-
wards serving as a tool for visionary and strate-
gic decisions that coordinate superior goals, pro-
grams, and strategies,” and new amendments to
the plan, in effect as of April 2020, strengthen the
alignment further. The aim of the most recent
amendments is to strengthen the comprehensive
planning as a strategic planning instrument.%®
The plan must be made more distinct in sup-
porting subsequent plans and planning process-
es, especially in regards to the necessary steps
for manifesting desired land uses.

Whether the revised and stricter provisions

regarding the requirement that the comprehen-

6 Bjarstig et al. 2018a, p. 37. This is reflected in guide-
lines by the advisory agency regarding spatial planning
in the National Board of Housing, Building and Plan-
ning, and research on Swedish comprehensive plans
which has a focus on urban settings and the constructed
environment.

6 This principle is a cornerstone of Swedish planning
and enshrined into the Planning and Building Act ch. 1
s. 2. Each municipality, thus, has ultimate responsibility
to decide on planning and building matters within its
administrative borders. This authority rests on munici-
pal self-government, as enshrined in the Swedish Con-
stitution, the Instrument of Government of 1974, ch. 14
s. 2. See also Prop. 2009/10:170, p. 131, 387.

%7 Prop. 2009/10:170, p. 177.

6 This is anchored in three key concepts: continui-
ty, good application, and clear decisions. See Prop.
2019/20:52, En utvecklad 6versiktsplanering, p. 30, 32.
Note that regional planning in Sweden is allowed only
for the urban areas of Stockholm and Malmo, under
chapter 7 of the Planning and Building Act. See PBA ch.
7 ss. 1-2; Prop. 2017/18:266, 40-1; the new chapter 7 came
into effect 1 January 2019.
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sive plan must be current will increase the role
of the comprehensive plan remains to be seen,
however it’s not likely.®” In sum, although the
comprehensive plan is not legally binding, it
does have an influence on other decision-mak-
ing.”? At the same time, decisions related to per-
mit applications, such as those regarding miner-
al developments, can be approved even where
an activity contradicts values, interests, or pri-
oritising stated in the comprehensive plan for a
specific area.

The detailed plan” mentioned above is, to a
larger extent than the comprehensive plan, relat-
ed to permitting processes, either for controlling
habitation and buildings or steering localiza-
tions for the establishment of industries. The
plan sets the conditions for buildings, structures,
roads, parks, etcetera for smaller areas, and it is
legally binding. Through a detailed plan, a mu-
nicipality may prioritize certain land uses, such
as mining, that are not entirely in line with — or
even that contradict — purposes stipulated in
the comprehensive plan.”? In a permit process,
such as for a new mine, an existing, detailed plan
needs to accommodate the industrial develop-
ment, otherwise the permit cannot be granted,”

or the plan must be adjusted beforehand by the

¢ PBA ch. 3 s. 25 and Prop. 2019/20:52, En utvecklad
oversiktsplanering, p. 46-9. There is now a set time-lim-
it for when the comprehensive plan is considered to be
current and up to date, and a review of the plan during
each term is now incorporated into a requirement for the
municipal council to make a “planning strategy’ for each
term.

70 Josefsson 2019, p. 70.

71 Another legally binding subordinate plan in Sweden
is the area plan (Sw. omridesbestimmelser), see PBA ch. 4
ss. 41-43. In areas without detailed plans, a municipali-
ty may use an area plan to implement certain aspects of
the comprehensive plan, such as in planning for a vaca-
tion settlement, communications, or to secure a national
interest under EC chs. 3-4. Usually, a detailed plan in-
cludes more in-depth planning.

72 Cf. Josefsson 2019, p. 71.

73 Minerals Act ch. 4 s. 2 para. 5; Environmental Code
ch.2s. 6 para. 3.
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municipality. This means that a key function of
the detailed plan is to shift away from inconsist-
ent land uses from what the plan stipulates.” In
rural areas lacking detailed plans, the establish-
ment of a new mine will normally require the
preparation and adoption of a detailed plan for
erecting buildings and related infrastructures,”
while also securing successful outcomes for
building permit applications.” Expansion of a
pre-existing mine is usually covered by detailed
planning (with an objective to promote the min-
ing industry). Since this plan is legally binding,
any permit decision must be in line with the pur-
pose of the plan.

Sweden’s planning system is hierarchical,
but the linked system is frail in that comprehen-
sive plans are not legally binding and serve only
as guides for ulterior plans. The municipality
must, in their comprehensive planning, always
state specific “areas of national interest”, follow-
ing Chapters 3 and 4 in the Environmental Code
(1998:808),” and declare how these areas should
be safeguarded (PBA ch. 3 s. 4). Such provisions
in the Code function as broad guidelines for solv-
ing various land use and resource management
prioritisation questions for areas where the State

has significant public interests to guard, such as

7+ Michanek & Zetterberg 2017, p. 493.

7> PBA ch. 4 s. 2 para. 1 point 1 or 3a. This provision
invokes the so-called “command for detail planning”
in explicitly stipulated situations in the Act. According
to preparatory works, an overall assessment on a case-
to-case basis is necessary; however, in situations where
buildings and structures in total cause a “significant
environmental impact”, a detailed plan is compulsory —
which is the case with new mines. See Prop. 2017/18:167
Ett tydligare och enklare detaljplanekrav, 20-1. See also
the conclusion in Backstrom 2015, p. 239—-41.

76" A municipality must deny a building permit applica-
tion in an area without detailed planning if the “com-
mand for detail planning” is invoked. See PBL ch. 9s. 31
point 2.

77 See further Michanek & Zetterberg 2017, p. 142-44.
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areas with conservation interests, reindeer herd-
ing, mineral deposits, wind energy, etcetera.”

In rural areas in Sweden, and especially in
the North, public interests are commonly over-
lapping in areas (and coexistence is the standard
formula), making prioritizing difficult both for
the municipality and in mining permitting pro-
cedures; with insufficient public consultations,
decisions are at risk for being perceived as ille-
gitimate. Investigated and suggested areas of
national interest are considered before formal
decisions are made by the corresponding sec-
tor authority,” and this occurs through hearing
with other authorities, including the municipali-
ty, but not with the public at large.

Preparatory works to the Swedish Minerals
Act have already emphasised difficult coordina-
tion between municipal planning and mineral
extractions.®’ Recent research on rural compre-
hensive planning in Swedish mountain munici-
palities, where important mineral deposits exist,
indicates that comprehensive planning proce-
dures have a general lack of resources and low
status, which, in turn, affects and limits stake-
holder involvement and implementation in re-

spect to sustainable development goals.®!

2.2.2 Collaborative elements and means for
influencing

While collaborative planning is a major branch
of current planning theory highlighting the need
for new methods of citizen and stakeholder par-
ticipation, the realisation of collaborative plan-
ning in Swedish practice remains elusive, and
legal research on the subject is scarce. Land use
planning in Sweden has mostly focused on ur-

ban settings and the constructed environment

7 Prop. 1997/98:45 Del 1, p. 244-5; Prop. 1985/86:3, p. 46.
7 Michanek & Zetterberg 2017, p. 150-51.

% Prop. 1988/89:92, p. 77.

81 Bjarstig et al. 2018a, p. 35-54.
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and less so on rural contexts.®? Despite recent
amendments strengthening the comprehensive
plan as a visionary, strategic tool, little has been
done to support and streamline public partici-
pation. At the same time, citizen participation is
enshrined into the PBA as a part of democratic
freedom (cf. PBA ch. 1 s. 1). Consultation op-
portunities are an established part of both de-
veloping and amending municipal planning in-
struments (e.g. PBA ch. 3 s. §; ch. 5 s. 6), with an
aim to improving the basis for decisions as well
as transparency and opportunities for influence
(e.g. PBA ch. 3 s. 8 para. 2). However, the provi-
sions only establish a broad framework for par-
ticipatory and collaborative processes; it is each
municipality’s ambition, knowhow, and econo-
my that ultimately determines the planning out-
come with respect to the degree of collaborative
governance that occurs.

In relation to a proposed comprehensive
plan (PBA ch. 3 s. 8), the municipality must en-
sure consultation with a) the county administra-
tive board, the regional board, and other affect-
ed municipalities, and b) municipality citizens
as well as other authorities, organisations, and
individuals with significant interest in the pro-
posal. Similar consultation requirements apply
with respect to proposed detailed plans, but the
regional board is switched to the Land Survey
Agency, and, because of the plan’s binding na-
ture, consultations include more specifically the
concerned parties, such as affected land owners,
rights-holders, and residents (PBA ch. 5 s. 11).
It should be noted that, in Sweden, Sami as in-
digenous reindeer herders have equal status to
any other stakeholders in respect to having their
voices heard, including during the impact as-

sessment process.

82 Bjarstig et al. 2018b, p. 781-795; Solbar, Marcian6 &
Pettersson 2019; Osterlin & Raitio 2020.
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Integrated into the preparation of planning
instruments is a strategic environmental assess-
ment (SEA), under the Environmental Code (EC)
chapter 6. A SEA is required, with respect to
plans, where a municipality develops or amends
a plan, if its implementation is likely to have sig-
nificant environmental effects (EC ch. 6 s. 3).8
Two sets of consultations take place during the
Swedish SEA process: first, with respect to de-
termining whether the plan is likely to cause
significant environmental effects (EC ch. 6 s. 6),
and second, in relation to deciding on the scope
of the assessment (EC ch. 6 s. 9). The first and
second phases of consultation include, legally
speaking, only authorities — that is, affected mu-
nicipalities, county administrative boards, and
other authorities (EC ch. 6 ss. 6, 10). The public
may, however, express their opinions on the
proposed plan and the accompanying draft SEA
report before the adoption of the plan (EC ch. 6
s. 15). Thus, the SEA is an integral part of the
municipal planning process.®

It is stipulated that the municipality should
strive to coordinate different consultations as
much as possible (EC ch. 6 s. 46). The linkages
between planning consultations and the SEA
provisions are, however, not straightforward,
and a close study of the preparatory works is
needed. Neither the provisions nor the prepara-
tory works of the SEA set terms or formats for
consultations, leaving these details, instead, up

to the degree of the motivation of each munici-

8 The latest changes to the SEA provisions concern clar-
ifications supporting Swedish implementation of the
SEA Directive. See Prop. 2016/17:200, p. 1, 83-7. See also
new amendments proposed in Ds 2020:19 Genomf&ran-
det av MKB-direktivet i plan- och bygglagen.

8 See the critical assessment on the implementation of
the SEA by Josefsson 2019. He argues that Swedish im-
plementation is poor in regards to the concepts of “plan”
and “significant environmental effects”.

% PBA ch. 3 s. 8 paras. 1 and 3; ch. 5 ss. 11, 18-19. See
prop. 2018/20:52, p. 70.
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pality. This is also confirmed by recent studies
regarding Swedish mountain-region municipal-
ities in rural areas,* regions where a majority of
Sweden’s mineral deposits are located.

The planning process, as such, however, has
the potential for genuine collaborative govern-
ance, and the PBA, or the SEA provisions, do
not hinder voluntary, in-depth consultations
and other means for citizens to participate in in-
creased ways. However, it could also be said that
the minimum legal requirements, given their
vague wordings, remain low. A bigger problem
seems to be that land use planning for mining
developments in Sweden is largely detached
from early permitting procedures, unlike in Fin-
land.

In addition to public and stakeholder influ-
ence in the planning process pre decisions, access
to justice is an integral part of environmental
rights in Sweden. While detailed plans are legal-
ly binding, they can be appealed and challenged
in court.®® However, the legislator has desired re-
striction in legal standing,® wherein legal stand-
ing regarding the adoption of detailed plans es-
sentially are qualified by case law.” In essence,
all residents and land owners within the plan
area are deemed to “be concerned”, and can also
include property owners outside the plan area

who own land adjacent to the area.”!

8 Cf. Regulation on Environmental Assessments
(2017:966).

87 Bjarstig et al. 2018a, p. 35-54.

8 PBA ch.13ss.2 a, 8 and 11-12.

8 Prop. 2009/10:170, 358-9.

% Legal standing is grounded in the public administra-
tive law principle that a natural person should “be con-
cerned” by the decision. See Public Administration Act
(2017:900) s. 42.

91 What defines the right to legal standing is the effect a
decision has upon the appellant. See e.g. the Supreme
Court cases NJA 2017 s. 421, at paras. 10-11, NJA 2019
s. 629, at paras. 23—4, and NJA 2015 s. 976. The latter case
concerns the Mining Company LKAB, which has an ex-
ploration permit within the plan area and exploitation
permits adjacent to the area; the Court held that LKAB
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The situation of late municipal detailed
planning and approval of permit applications
for buildings, structures, and excavations can, in
the future, become more controversial. As stated,
permit applications for infrastructure necessary
for operating industry typically form the final
stages in the entire permitting process.””> What
happens, then, if a municipality refuses building
and excavation permits for a mining company,”
or if a municipality neglects or blocks the adopt-
ing of a mandatory detailed plan for infrastruc-
ture and buildings? Ultimately, the principle
of municipal planning control means that each
municipality decides if, where, and how plan-
ning takes place. Only rare situations invoke the
so-called “command for detail planning” and
thus trump municipal authority. In such circum-
stances, the government can order a municipal-
ity to adopt the detailed plan.** To the authors’
knowledge, this situation has never occurred re-
garding mineral exploitation.*®

So far, municipalities in rural areas with
declining populations have approached mining
companies with open arms. However, in recent
years several exploration permits for battery

minerals have been approved in the very south

had legal standing because the plan was directly affect-
ing the company’s activities.

%2 “Vagledning for provning av gruvverksamhet”, SGU
Report 2016:23, p. 9, 70.

% This is possible in an area without a detailed plan, un-
der the argument that the municipality must first plan
the area, see PBL ch. 9 s. 31 point 2.

% See PBA ch. 11 ss. 15-6. This occurs only if concerning
a) an area of national interest (e.g. regarding valuable
mineral deposits) that has not been sufficiently protect-
ed, or b) land uses that cover two or more municipalities
and that have not been coordinated properly. See PBA
ch. 11 s. 10 point 1-2.

% There is currently a conflict between Kiruna mu-
nicipality and LKAB regarding a detailed plan. LKAB
have formally requested the government to order Kiru-
na municipality to issue the detailed plan (2020-05-11)
(Sw. planforeliggande). See https://www.svt.se/nyheter/
lokalt/norrbotten/darfor-kan-lkab-tvingas-att-minska-
pa-gruvbrytningen (accessed 2020-05-12).
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of Sweden, in areas not accustomed to prospect-
ing activities or mines. This activity has spurred
massive local and municipal critique and many
appeals. One can only anticipate that all munici-
palities will not be as cooperative as in the north,
regarding late-stage detailed plans and building
permit applications. The weakness of the Swed-
ish planning model may prove to be a disadvan-
tage and in fact jeopardise mine development.?
The majority of approved exploration permits
and existing mines are located in the two north-
ernmost counties of Sweden, Norrbotten and

Visterbotten.””

2.3 Comparative viewpoints
From our analysis it is clear that Finnish and
Swedish legal systems regarding land use plan-
ning have collaborative objectives and potential;
they share the aims of interactive planning and
transparency, as well as legislation enabling
planning practices wherein multiple modes of
collaborative governance can be applied. They
can both be tailored-made in relation to char-
acteristics of a plan, an area, and stakeholders
in question. However, the laws only set broad
frameworks for participatory and collaborative
processes, and land use planning is heavily de-
pendent on planners’ choices regarding par-
ticipatory tools used and degree of motivation
therein. The planning laws in both countries en-
able a minimalistic approach from the perspec-
tive of collaborative governance; in these situa-
tions, the process includes formal hearings and
public events but lacks genuine dialogue, nego-
tiations, and co-operative attitude.

When it comes to effective routes to influ-
encing decisions, our analysis reveals that land
use planning is an instrument that is more im-

portant in Finland than in Sweden for the pur-

% See also Backstrom 2015, p. 240.
97 SGU, Arsredovisning 2018, 2019, p. 27.
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pose of organising relationships between min-
ing and other land uses. Finnish municipalities
have a stronger role early-on regarding mining
developments. In most circumstances in Fin-
land, municipality-level planning decisions are
required for mining permits, and planning can
be used for directing and restricting mining op-
erations. Mines are not in a special position in
Finland, in this respect. Thus, the municipality
has a crucial role in Finland from the land use
perspective, deciding whether there are precon-
ditions for a mine in a certain area; this power is
close to a veto right, in practice.”® Autonomy of
municipalities in planning issues means that the
State can force municipalities to start a planning
process only in exceptional circumstances; this
applies to both countries.

In Sweden, the non-binding comprehen-
sive plan has a similar steering function as the
Finnish master plan; however, the Swedish plan
always addresses the whole area of a municipal-
ity, giving the plan a rather general character.
Since a comprehensive plan already exists for
each municipality in Sweden, such a plan is rare-
ly amended simply due to planned mineral ex-
tractions. This fact, in turn, means that (in Swe-
den) participation does not take place at an early
stage regarding land use planning. Unlike Finn-
ish legislation, the Swedish Minerals Act does
not legally require a binding plan to be adopted
before a mining permit can be approved. There-
fore, planning in the context of mineral devel-
opment in Sweden typically occurs late in the
entire process and via the detailed planning of

corresponding buildings and other structures.

% If the project involves uranium or thorium mining,
also Finland’s Nuclear Energy Act (990/1987) is rele-
vant from the perspective of local governance. Mining
and enrichment operations for uranium and thorium
are subject to the permission of the municipality. This
amendment was made to Nuclear Energy Act (Section
21.4) when the Mining Act was reformed.
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Conversely, the permitting authorities responsi-
ble for deciding on mining developments play
a crucial role in the Swedish regulatory frame-
work; cooperation and consultation between
those authorities and municipalities does ex-
ist. Swedish planning law is tied closely to the
natural resource management provisions of the
Environmental Code, including public interests
and designated “areas of national interest” (Sw.
riksintressen); these elements are accounted for
within the comprehensive plan, and they have

profound influence on mining permit decisions.

3. Environmental Impact Assessment
3.1 The EIA as a tool for participation and
collaborative governance
Public participation and consultations are fun-
damental parts of environmental impact assess-
ment,” and from a collaborative governance
perspective this process holds great potential.
In EIA theory, the EIA process has been wide-
ly viewed as a deliberative planning tool that
includes the potential for communicative plan-
ning, mutual learning, and a unique way for the
public to participate and influence environmen-
tal planning and decision-making. The EIA is
meant to be an open process for discussion and
participation of different actors. It aims to in-
crease the transparency and broadens the infor-
mation base of environmental policy planning
and decision-making. It is also meant to be an
interactive and communicative policy instru-
ment that should facilitate direct participation,
offering different forms of participation during
the EIA process.'®

Corresponding legislation provides frame-
works for the environmental impact assessment

process, including public participation. Howev-

% As noted by Wood (2003, p. 275), “EIA is not EIA
without consultation and participation.”

100 See e.g. Wilkins 2003 p. 409 and Pélonen et al. 2011,
p. 125.
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er, the practices of public participation and con-
sultation have evolved, to a large extent, with-
out direct legal obligations — in Finland, Sweden,
and elsewhere. The types of public participation
and consultation differ not only between juris-
dictions, but also between the projects.!! Modes
of EIA participation can range from provision of
information to many types of in-depth consulta-
tions with specific groups, and the participation
can even be linked to direct public power, for
example to determine in co-operation with af-
fected indigenous communities whether a min-
ing project should proceed or not (also known as
the principle of free, prior and informed consent,
FPIC).1%2 There are numerous tools of consulta-
tion and participation used in EIA processes,
such as: 1) public meetings, 2) community advi-
sory committees, 3) community liaison staff, 4)
public inquiries, questionnaires, and surveys, 5)
steering groups in which a wide range of stake-
holders are represented, 6) workshops, 7) parti-
cipatory GIS!®, and 8) social media. Aside from
regulatory demands, the choice of participation
method (or mix thereof), depends on the aims
and policies of the developer, stage of the EIA,
public being engaged, nature of the action, and
local circumstances.'%

Finnish and Swedish legislation on envi-
ronmental impact assessments have common

grounds in two EU Directives, namely the EIA

101 On the relationship between EIA theory, law, and
practices, see P6lonen & Perho 2018, p. 3-10.

102 Wood 2003, p. 277; Heindmaki 2016, p. 217, 219-220;
Tomlinson 2019.

105 Participatory GIS (geographic information systems)
refers to geographic technologies made available to the
public concerned to provide capacity for them in gener-
ating, managing, analysing, and communicating spatial
information. Spatial information can be, for example,
information about cultural sites, the environment, and
natural conditions of the area (e.g. species perceptions),
or opinions, wishes, fears, and ideas related to a place.
Seppénen 2016, p. 54-55.

104 Wood 2003, p. 277-279; Polonen & Perho 2018,
p. 8-10.
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Directive (2011/92/EU, amend. 2014/52/EU) and
the SEA Directive (2001/42/EC). The EIA Direc-
tive is applied in the case of individual projects,
such as mines, and the SEA Directive is applied
at the strategic level, covering certain public
plans or programmes. In Finland, the EIA Di-
rective is implemented mainly through the Act
on Environmental impact assessment procedure
(EIA Act 252/2017), while the SEA Directive is
implemented by the Act on the Assessment of
the Effects of Certain Plans and Programmes on
the Environment (SEA Act 200/2005), the Land
Use and Building Act, and the Act on Water Re-
sources Management (1299/2004). In Swedish
law, both EU Directives on impact assessment
have been implemented into the Environmental
Code (1998:808) Chapter 6, in which sector leg-
islation, such as the Planning and Building Act
and Minerals Act, is referred to. Chapter 6 of the
Environmental Code (EC) has been amended
fairly recently (in force January 2018),'® giving
effect to changes within the EIA Directive.!% In
both countries, strategic environmental assess-
ment is always carried out in the land use plan-
ning process, as has been previously discussed.
Forthcoming analysis in this article will focus on

the project-level EIA.

3.2 The Finnish EIA setting

In Finland, the EIA is carried out as a separate
procedure, and its significant elements are ac-
complished before a permitting process starts.
The key characteristics of the Finnish EIA system
include a mandatory scoping phase and a so-
called EIA liaison authority system for guidance

and quality-control. Liaison authority is a re-

105 Prop. 2016/17:200 Miljobeddmningar.

1% These amendments meant an overhaul of Chapter 6,
where the old chapter was replaced by a new structure
and a few new concepts, and these changes relate both
to the SEA and EIA, but primarily to the EIA provisions.
Prop. 2016/17:200, p. 1, 66, 70.
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gional authority (a unit in a Centre for Economic
Development, Transport and the Environment)
focusing on EIA issues. This arrangement sup-
ports the quality of the EIA, while it enables a
single authority to specialize in EIA issues and
thus build a vast expertise on relevant legal re-
quirements, guidelines, and good practices.!”

The Finnish EIA law exhibits aims of collab-
orative governance, however it provides only
loose frameworks for collaborative practices.
As a minimum, the Finnish EIA Act requires
that two hearings are arranged during an EIA
process - one in the scoping phase and anoth-
er in the EIA report phase (s. 17 and 20 of the
EIA Act). A hearing takes place in written for-
mat. In practice, anyone can lodge comments
on the scoping document (called environmental
programme) and EIA report.!® In its latest revi-
sion, a provision on pre-consultation was added
to the EIA Act, but it is not a means for public
participation (third parties do not have a right
to initiate or participate in the negotiations). The
purposes of the pre-negotiation are to promote
the management of an entirety of assessment,
planning, and permit procedures required for
the project, as well as the exchange of informa-
tion between the developer and the authorities,
and to improve the quality and usability of doc-
uments for streamlining procedures (s. 8 of the
EIA Act). In Finland, by policy choice, legislation
clearly excludes other stakeholders from these
consultations.

Furthermore, s. 21 of the EIA Act states that
the developer and coordinating authority may
agree to arrange public notification and hearings
in another manner, in addition to the hearings
regulated by s. 17 and 20 of the Act. Based on
this provision, it is an established practice that

two oral hearings are arranged during the EIA

107 P6lonen et al. 2011, p. 123.
108 P5lonen & Perho 2018, p. 39-40.
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process.!® This means the occurrence of public
events in which a scoping document and EIA re-
port are introduced and the public has a chance
to pose questions and comments regarding these
documents. It depends to a large extent on the
developer (and the developer’s consultants) as
to how these events are facilitated and whether
meeting techniques employed support dialogue,
mutual learning, and trust between stakehold-
ers. In many instances, participatory processes
also include use of EIA steering groups where
various stakeholders are represented. Increas-
ingly, workshops, tools of social media, and par-
ticipatory GIS are also used in the Finnish con-
text, so as to enhance the communication and
capacity of the public in generating both infor-
mation and opinions.!!?

While interactive participatory tools are in-
creasingly utilised in EIA practice (beyond the
legal minimum), developers have maintained
their dominant roles in arranging and con-
trolling participatory procedures. As a result,
participatory tools can also be used for manipu-
lation, and viewpoints and suggestions provid-
ed by participants may, thus, have a negligible
impact in a substantial sense (marginal-to-no
impact on planning decisions).!! On the oth-
er hand, the task of the EIA liaison authority
within the Finnish system is to ensure that the
developer considers the (legally) relevant view-
points and comments presented by the public;
the steering function of the liaison authority bal-
ances the asymmetric division of power between
the developer and the public.!!?

The timing of an EIA and participation
has been identified as a critical factor for the

109 See also the Government Bill for the new Finnish EIA
Act (HE 259/2016), p. 63.

110 Polonen & Perho 2018, p. 8-9.

11 See also Hokkanen 2007, p. 261-265.

112 Hokkanen 2007, p. 261-265; Polonen 2007, p. 63-65,
187-192.
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effectiveness of the EIA and the public’s argu-
ments.!3 This is clearly a strength of the Finn-
ish EIA system, wherein the law provides for an
early start to a participatory process. The EIA
Act (s. 15 para. 1) states that “The environmental
impact of the project must be assessed at the ear-
liest possible stage in the design process, taking
into account further preparation of the project,
with alternatives still open.” The absolute dead-
line for accomplishing this process, in Finland,
is the decision-making phase (s. 15 para. 2 of the
EIA Act).

Despite the fact that developers cannot be
forced to reveal their project plans in the ear-
ly phase of planning (such as by requiring a
scoping document to be submitted), separation
of the EIA and permitting procedures does, in
fact, mean an early start for an EIA. An early
phase of technical planning means that a wid-
er range of project alternatives is available when
participatory procedures and dialogues within
the EIA start. This process supports innovative
co-designing of a project and efficient solutions
to conflicting issues, in-line with collaborative
governance. This process could be further en-
hanced by more inclusive pre-consultations in
which all relevant stakeholders participate in
initial discussions and planning of the EIA pro-
cess. As mentioned earlier, the EIA Act restricts
third-party participation in pre-consultations,
under Section 8. However, there are no legal re-
strictions to arranging informal consultations for
other stakeholders if a developer, such as a min-
ing company, so wishes.

When it comes to the timing of the EIA in
mining cases, the Mining Act must also be con-
sidered. The latest changes to the Mining Act
(578/2019) imply that a developer can initiate
mining a permit procedure in a manner that cre-

ates privilege to mining rights (right to exploit

113 Hokkanen 2007, p. 271-272; P6lonen 2007, p. 275-276.
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minerals at the site), even if the EIA is unfinished
(s. 32.1 of the Mining Act). This is a clear weak-
ening of the legal setting of mining, from the col-
laborative perspective. The amendment created
incentive for mining companies to postpone EIA
studies and submit mining permit applications
in which one project alternative is chosen, before
consideration of alternatives would be carried
out in an EIA. Prior to the amendment, a mining
permit application had to be fully completed, in-
cluding an EIA report and reasoned conclusion
from the liaising authority, before its submission
could result in a privilege to mining rights.

On whole, Finnish EIA legislation provides
sound frameworks for communicative planning
and collaborative governance, but the collabora-
tive nature of each process varies considerably
depending on the aims and strategies of a devel-

oper and other stakeholders.

3.3 The Swedish project-based EIA
In contrast to Finland, the Swedish EIA is tight-
ly connected to the permit process, in fact it is
a prerequisite for starting an EIA process under
the Environmental Code (EC).!** With Sweden’s
split permitting process, it follows that one EIA
is required for a mining permit (first EIA) and
one for a corresponding environmental permit
(second EIA).!1>

In Sweden, the EIA is conducted by the ap-
plicant — the mining company — but commonly

out-sourced to consultants. The county admin-

114 EC ch. 6 s. 20; Michanek & Zetterberg 2017, p. 195.

15 A third EIA may be required, with respect to risk of
causing significant effects on a nearby Natura 2000 area.
This EIA can be performed separately or as part of the
EIA for the mining permit (EC ch. 6. s. 36). Note, how-
ever, that legislation does not clearly stipulate when
the Nature 2000-permit application should take place.
According to EC legislation and case law, it should be
made early on, which, in a Swedish context, means in
relation to the mining permit. The mining company Bo-
liden has challenged this notion by appeal, for the Laver
mine (currently ongoing).
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istrative board has a special consultative and co-
ordinating function in the Swedish EIA system
(e.g. EC ch. 6 5. 32). When the permit application
and EIA report are sent to the permitting agen-
cy, rights-holders and the public are invited to
make (written) comments on the EIA report (EC
ch. 6 5. 39), as a part of collaborative governance.
The agency that decides on the application (in
this instance, the Mining Inspector or Govern-
ment for the mining permit, and the Land and
Environmental Court for the environmental per-
mit) determines whether or not an EIA meets the
minimum legal requirements (EC ch. 6 s. 42).

It is quite recently (January 2018) that corpo-
rate consultations in relation to the EIA for the
mining permit have been undertaken as a man-
datory part of the EIA process.!!® Pre-2018, most
mining companies still undertook consultations
on a voluntary basis. Many also developed a
specific “reindeer herding impact assessment”
to evaluate negative impacts on Sami reindeer
herding.!” In contrast to Finnish law (in Sami
Homeland), Sweden lacks requirements of the
State to consult directly with affected Sami rein-
deer herding communities and the Sami Parlia-
ment.!1

It is obvious that the regulatory framework
under the Swedish Minerals Act was original-
ly designed to fast-track mineral extractions,!!’
constraining participation with rights-holders
and blocking consultations with the larger pub-
lic. That could be regarded as surprising, since
mining developments often create tensions and
conflicts locally and so would, instead, benefit

from early dialogue and collaborative methods

116 One of the stated reasons was to reduce appeals, see
Prop. 2016/17:200, p. 158.

17 Tn a Sami rights context there are multiple problems
attached to the normal EIA as well as the “reindeer herd-
ing impact assessment”, see further e.g. Klacker Larsen,
Osterlin & Guia 2018.

118 Allard 2018, p. 26, 31-35.

119 See also Michanek & Zetterberg 2017, p. 524.
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between mining companies and stakeholders/
rights-holders not only authorities. A few suc-
cessive steps have changed these constraints
during last decade.'®

Swedish forms of consultation within legis-
lation are open and vary, but the concept “sam-
rad” in Swedish typically denotes oral hearings
or meetings, and consultation is to be done as
early as possible (before the company locks in
certain decisions and production methods). In
addition, written information, statements, and
other forms of collaborations may be accepted.
The mining company also needs to report on the
results of consultations and other collaborative
means to the permit authority. On the whole,
the first and second EIAs reflect the aims of col-
laborative governance, namely the mandatory
corporate consultations with rights-holders,
stakeholders, and NGOs, and within a timely
manner. At minimum, one consultation with the
concerned public is mandatory (EC ch. 6 ss. 29—
31), and at least two consultations with affected
stakeholders (see also ch. 6 s. 24).12! Tt is more
of a rule than an exception for a mining compa-
ny to have successive consultations; it is viewed
necessary so as to obtain local acceptance.

While there normally are years between the
two permit applications and the corresponding
EIAs, interim knowledge of the proposed facil-
ity, production methods, infrastructures, etcet-
era results in a second EIA with greater detail

in regards to negative environmental impacts of

120 Prop. 2013/14:159 Bittre information och tydligare
ansvar vid mineralprospektering; Prop. 2016/17:200.

121 Prop. 2016/17:200, p. 118. The preparatory works
more or less presuppose that a company needs to hold
several consultations, subject to conditions regarding the
case at hand, and that well-conducted consultations may
reduce the risk for changes and appeals later on. Specif-
ically, affected rights-holders are singled out in the legal
text where direct contacts and consultations are expect-
ed, whereas consultation with the wider local public can
be dealt with in other (indirect) ways. See ibid., p. 119.
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the proposed mine and infrastructure. However,
Swedish case law has pushed the limits of the
scope of the first EIA through the Norra Karr
case!?? decided by the Swedish Supreme Ad-
ministrative Court (SAC) in 2016. This case chal-
lenged the limited nature of the EIA required
under the Minerals Act, and initiated due to po-
tential negative impacts of a proposed mine on a
nearby Natura 2000 area. The matter concerned
whether it was lawful, under the Minerals Act,
to limit the mining permit (and EIA) to the des-
ignated permit area, thereby excluding all activ-
ities and infrastructure necessary for operating a
mine. As a result, related infrastructure (tailings,
dams, transport corridors) must now be a part of
the first EIA.

After the Norra Karr case, the scopes of the
first and second EIAs have converged, yet they
still differ in some respects — particularly in
terms of their geographical scopes. The second
EIA also includes transports, dust, noise, emis-
sions into water, etcetera that are further away
from the mine area. Another difference is that
only the first EIA provides information for as-
sessment and prioritising with respect to public
interests in the Environmental Code Chapters
3-4, including effects on “areas of national in-
terest” such as relating to Sami reindeer herding

and a mineral deposit.

3.4 Comparative viewpoints

With respect to aims of interactivity, transparen-
cy, and consultations, the Finnish and Swedish
EIA systems are similar, with both reflecting a
spirit of collaborative governance. However,
the degree of motivation, therein, as well as
the forms and quality of consultation, can sig-
nificantly differ within and between the legal
frameworks. In both countries, it is essentially

up to a mining company to determine the forms

122 SAC 2016 ref. 21.
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and degree of participatory engagements and
influence regarding project planning. If the de-
veloper or/and other stakeholders only use the
EIA to promote their interests instead of engag-
ing in collaborative dialogue, then the potential
effectiveness of an EIA as a tool of collaborative
governance is easily weakened.!?®

A significant difference between the two
jurisdictions relates to the EIA’s relationship to
the permitting processes. Unlike in Sweden, the
Finnish EIA process is carried out as a separate
procedure. An early EIA (preceding permit pro-
cedures) often means that project planning is
not developed in a manner that would exclude
realistic dialogue on project alternatives. This
enhances possibilities for genuine participation
and collaborative governance. However, after
the latest amendments to the Finnish Mining Act
(2019), a mining company can initiate a mining
permit procedure even if the EIA is substantially
unfinished. This weakens the potential role of an
EIA as a tool for effective participation in mining
cases.

In the Swedish system, an EIA must be
produced in two instances, since it is tied to the
permit process. The first EIA takes place in the
mining permit phase, and the second in relation
to the environmental permit. The two EIAs have
converged after recent case law development
(Norra Kérr), but there are some differences —
notably, that the second EIA is more detailed,
given that it is later in the process and much
more is known about a proposed site and pro-
duction options, etcetera, which also means that
possible impacts of a mine can be better predict-
ed. In addition, when a proposed mine is situ-
ated within a Sami reindeer herding area, the
developer must assess negative impacts on the
reindeer herding. Many companies do this in the

form of a “reindeer herding impact assessment”

123 See also Hokkanen 2007, p. 263.
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that often goes beyond the legal minimum re-
quirements. As is the case with municipal plan-
ning decisions, Swedish reindeer herding Sami
have the same opportunities to be consulted and
participate as other stakeholders have — Swedish
EIA legislation does not regard reindeer herding
Sami as indigenous rights-holders with special

status.

4. Mining and environmental permits

4.1 Mining and environmental permit
procedures in Finland

Mining and environmental permits, which can
be applied for either in free order or simultane-
ously, are primary permit processes for mining
in Finland. The main function of a mining per-
mit decision is to determine the right to exploit
minerals; it is also meant to be a tool for balanc-
ing various interests and preventing negative
impacts of the mining activities. An ambitious
objective of the Finnish Mining Act (sec. 1) is to
simultaneously safeguard private and public
interests, with particular attention to a) the con-
ditions for mining, b) legal status of landown-
ers and private parties sustaining damage, and
c) the impacts of the activities on the environ-
ment, land use, and the economic use of natural
resources. The aim of ensuring municipalities’
opportunity to influence decision-making, and
the opportunity of individuals to influence de-
cision-making that affects them and their living
environment, is also anchored in the Finnish
Mining Act.

The environmental permit procedure is the
most important tool for the environmental gov-
ernance of mining in Finland. The objectives
of the Environmental Protection Act (527/2014,
EPA) include the aim of improving opportuni-
ties of citizens to affect decision-making regard-
ing the environment. At the heart of the environ-
mental permitting procedure is the prevention of

environmental pollution and adverse effects of
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waste. Case-specific permit conditions are key in
permit consideration. A permit application can
and must be rejected on grounds of significant
environmental pollution or risk thereof only if
the effects cannot be prevented by modifying
the project and volume of its impacts through
the conditions. Relevant issues in the environ-
mental permit procedure for mining projects in-
clude waste management, protection of ground-
water, surface water and soil, and noise and air
emissions management. In mining projects, a
water permit, in accordance with the Water Act
(587/2011), is connected to the environmental
permit, and it is granted by the Regional State
Administrative Agency. Water permits address
the managing of the use of water resources and
water environment, as well as access and com-
pensation issues related to water management
projects.!?*

Both mining and environmental permit pro-
cedures provide participatory rights, including
a) access to information (the parties affected
must be informed of the permit application),
b) the right to express opinions prior to deci-
sion-making (anyone can lodge comments on
the permit applications), and c) access to justice.
Parties concerned (whoever may have a right or
interest in the matter) and NGOs (fulfilling cri-
teria set in the Finnish Mining Act and EPA) can
challenge the mining and environmental permit
decisions before the administrative court.!?

These rights support the transparency of
the permit processes, broaden the information
base for the decision-making, and enhance the
implementation and enforcement of the legal
requirements surrounding the mining activities.

However, the mining and environmental permit

124 Plonen & Halinen 2017, 6-7.

125 Polonen 2012, p. 91-102. Before the reform of Finnish
mining legislation in 2011, the Mining Act (from 1965)
contained very few mechanisms for participation and
environmental governance. P6lonen 2012, p. 80-81.
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procedures cannot be characterized as interac-
tive processes. Neither the Mining Act nor the
Environmental Protection Act contain regula-
tions on the interactive modes of participation,
even if a case is conflicted.

When it comes to potential to influence,
substantive norms - as in setting criteria the pro-
posed activities must fulfill — play key roles in
both procedures. Substantive norms can be con-
sidered as “action-forcing” elements, transferring
input from impact assessments and hearings
(procedural norms) to decision-making. Scopes
of the substantive norms frame legally relevant
matters that can effect decision-making; this im-
plies that effects caused by emissions, for exam-
ple, are taken into account in environmental per-
mitting. All relevant impacts of physical altering
(e.g. to scenery), cannot be addressed in this pro-
cedure. This means that arguments presented in
EIA and the participatory processes cannot be
taken into account holistically in environmental
permitting in Finland, although many key gov-
ernance issues, including pollution control and
impacts on Sami livelihoods (SAC 2020:124), are
considered.

Finland’s Mining Act provides a broad scope
for permit consideration in terms of impacts,
however the high thresholds of unconditional
preconditions limit the possibilities to influence
to the outcome of permits under consideration.
Section 48.2 of the Mining Act is particularly rel-

evant here;'? it regulates that:

126 With respect to developments within the Sami Home-
land, it is stated in s. 50 that approval of permits (ex-
ploration, mining, gold panning) must not be granted if
activities under the permit “alone, or together with oth-
er corresponding permits and other forms of land use
would, in the Sami Homeland, substantially undermine
the preconditions for engaging in traditional Sami sourc-
es of livelihood or otherwise to maintain and develop
the Sami culture”. According to the second paragraph,
approval of a permit is still possible if it is feasible to re-
move such impediments through permit regulations.
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“a permit shall not be granted if the mining
activity causes danger to public safety, caus-
es highly significant detrimental environmen-
tal impacts, or substantially weakens the liv-
ing conditions and industrial conditions of
the locality, and the said danger or impacts
cannot be remedied through permit regula-

tions”. (emphasis added)

Finland’s Water Act contains a similar provision,
but it has only been applied once in its nearly
60-year history (in the case of the reservoir of
Vuotos, SAC 2002:86).1” Due to high thresholds
(unconditional preconditions) and vague word-
ings (including provisions on case-specific con-
ditions)!'?, the role of the Act in the governance
of environmental and social impacts of mines
appears to be lesser than one would think, in
light of both the objectives and the Act and Gov-
ernment Bill.

The first instances in which the Mining Act
of 2011 was (partially) applied give the same
impression as mentioned above. The Finnish
mining authority (Tukes) has given very few
case-specific conditions in these situations; in-
stead, it has repeated flexible wording of the
law, such as “Mining shall not give rise to sig-
nificant harm to the public or the private interest
nor infringement of public or private interests”,
in its decisions. This practice has been heavily
criticized by both the Court and academics. In
case SAC 22.11.2017 t. 6029, the Supreme Ad-
ministrative Court overruled and returned the
decision given by Tukes, in which provisions
on permit conditions under the Mining Act of
2011 were applied to the Kuusamo gold mine.
The Court clearly stated that the permit decision
must concretize the applicable norms under the
new Mining Act and not just repeat the general

obligations of the Act. Along these same lines,

127 On the case of Vuotos, see Koivurova 2004, passim.
128 See Vihervuori 2019.
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Similad and Jokinen have criticized that the per-
mitting practice of the Finnish mining authority
has run counter to the entire idea of permitting:
“No one knows what this formulation [of per-
mit conditions repeating the flexible text of law]
means in concrete terms and yet permit holders
may unwittingly violate its terms” 1%

It remains to be seen how the mining au-
thority will change the application of the Min-
ing Act based on the ruling of the SAC and what
type of concrete, case-specific conditions will
be given. This change is not an easy task for the
mining authority. One of the challenges is the
complex relationship between the Mining Act
and the Environmental Protection Act. The Min-
ing Permit should not contain permit conditions
that overlap with the case-specific permit con-
ditions of the environmental permit procedure
on emissions. At the same time, a mining permit
typically precedes an environmental permit, and
it can be difficult for the mining authority to pre-
dict forthcoming conditions of the environmen-
tal permit.

Another challenge in the consideration of a
mining permit comes from the nature of mining
itself. It can be argued that the ambitious aim of
the legislator, to secure the conditions for mining
and simultaneously tend to all other interests in
a balanced way, can be an impossible mission
in practice. An objective of balanced outcomes
is very difficult to reach when mining activities
are excluding other activities in relatively large
areas (which can explain the stricter provision
regarding obstacles to granting permits with-
in the Sami Homeland). Due to the nature and
characteristic of today’s mines (increased sizes
and volumes), large-scale impacts on land use,
scenery, production of waste, and risks of wa-
ter pollution can be limited only to an extent. If

competing land uses, such as residential areas,

129 Simild & Jokinen 2018, p. 164.
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nature protection, and nature-based tourism,
are sensitive to direct and indirect impacts of a
mine, then the mining authority must prioritize
the activities based on the preconditions within
the Mining Act. In practice, the mining authority
has the authority to fully reject a mining applica-
tion only in exceptional cases.

Finnish mining legislation is currently un-
der revision. Based on the first draft Bill for the
Act Mining Act (published in Sep 2020), the revi-
sions will be moderate.’*® However, it is too ear-
ly to predict what type of political processes will
take place at the end of the drafting process and
how this reform will change the state of mining

law in Finland.

4.2 Mining and environmental permit
procedures in Sweden

Few new mining developments in Sweden have,
as of yet, been decided on beyond the granting
of exploration permits.’®! Several mining permit
applications have been sitting with the Govern-
ment for decision since at least 2017, signifying
how delicate and politically sensitive these deci-
sions presently are in Sweden. One could easily
say that there exists a anti-mining movement in
Sweden, and that it increases “when the state of-
fers little or no real access nor influence to min-

ing-sceptical actors in either policy formulation”

130 On the revision process of the mining legislation, see
the webpages of the Ministry of Economic Affairs and
Employment: https://tem.fi/kaivoslakiuudistus.

131 E.g. the Land and Environmental Court of Appeal
rejected an environmental permit application by Sven-
ska Kaolin AB in 2019, case MOD M 10717-17. Most ap-
plications for environmental permits regard expansions
of already existing mines or infrastructure. See e.g. the
Land and Environmental Court of Appeal case MOD M
10031-14 from 2016 (Boliden was granted continued ac-
tivity in Aitik); MOD M 10355-17 from 2018 (LKAB was
denied permit due to risk of damage on a Natura 2000
area); MOD 2011:51 from 2011 (LKAB was denied permit
of an extension, Gruvberget, because the application was
too narrowly defined, and new and existing activities
should be assessed simultaneously).
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or in actual permitting processes.!® This corre-
lates to the perceived lack of influence.

As in Finland, a mining permit in Sweden
is applied for before an environmental permit,
which is an order that follows logically from
legislation.'® An approved mining permit es-
tablishes an exclusive right to access particular
minerals within a designated permit area (Min-
erals Act ch. 5 s. 1), not the right to operate the
mine.!3

Of the two permit applications, the mining
permit is vital in that it establishes the permissi-
bility of the project as a whole (a balancing of op-
posing public interests) and whether or not the
applicant can proceed to apply for an environ-
mental permit. The original preparatory works
of the Swedish Minerals Act state that applicants
will most likely be granted the rights to extract

135 and, even if this was the case

found minerals,
earlier, the picture has become increasingly
complex in the last decade — in much part due
to “areas of national interest” (Minerals Act ch. 4
s. 2 para. 4) and EU law. The balancing of exist-
ing public interests, especially “areas of national
interest”, that takes place in the mining permit
stage is, in turn, binding in subsequent environ-
mental permit decisions (ch. 4 s. 2 para. 4) and
cannot be “reopened” 3¢ It is established by SAC
in a case from 2012,'¥ where Vapsten reindeer
herding community appealed the Government’s
decision regarding the Ronnbdcken mine, that

where the “areas of national interests” are in-

132 Zachrisson & Beland Lindahl 2019, p. 10.

133 Prop. 1988/89:92, p. 46.

134 See also Backstrom 2015, p. 183.

135 Prop. 1988/89:92, p. 56, 61.

136 Prop. 1988/89:92, p. 57, 61.

137 SAC 2012 not. 27: SAC repealed the Government’s de-
cision on approving the mining permit. The Government
made a new decision prioritising the mineral interest.
Vapsten appealed again and SAC held that the Govern-
ment’s decision did not include any errors this time, see
SAC 2014 not. 65. Note that these cases include only a
limited trial (Sw. réttsprovning).
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deed incompatible, the permit authority (Gov-
ernment in this case) must prioritise one interest
and state its reasons why.

Under the Swedish system, the Mining In-
spectorate, as the designated mining authority
in Sweden, determines both the designation of
“areas of national interest” (valuable mineral
deposits) and decides on a case-to-case basis the
approval of mining permit applications. In gen-
eral, this occurrence is a rare situation, and one
in which all other permit processes related to
environmental issues are concentrated into the
environmental permit; it is a symbol of a permit
process that is tilted in favour of mine develop-
ment."?® The design of the provisions on mining
permits (ch. 4 s. 2) aids in the approving of a
mining permit — namely, if the stipulated condi-
tions are met, the Mineral Inspector must grant
the permit;'®® which is, indeed, an unconditional
precondition. Recently, EU law and an increased
focus on indigenous Sami reindeer herding have
seriously challenged this framework.

The county administrative board, which is
tasked to safeguard regional interests, such as
reindeer herding and biological diversity, can
disagree on how the Mining Inspector balanc-
es or prioritises public interests. As a result, the
permit decision cannot be made by the Mining
Inspector but must, instead, be elevated to the
Government for a decision (Minerals Act ch. 8 ss.
1-2). This explains why applications pile up at
the Government, including appeals that the Gov-
ernment handles that concern mining permits
decided by the Mining Inspectorate (ch. 16 s. 1);

the legislator has manifested a political steering

138 See also Pettersson et al. 2015, p. 240-244.

139 The provision states that “A concession shall be grant-
ed if 1. a deposit has been found which can probably be
utilized on an economic basis, and 2. the location and na-
ture of the deposit do not make it inappropriate to grant
the applicant the concession applied for.” (our emphasis)



Ismo Polonen, Christina Allard & Kaisa Raitio:
Finnish and Swedish law on mining in light of collaborative governance

of “case law” regarding mining permits.'*’ There
are questions as to whether the Swedish provi-
sions related to legal standing of concerned pub-
lic are in line with the Aarhus Convention and
the EIA directive.!4!

In Sweden, collaborative governance during
the environmental permit phase is traditionally
more extensive than with mining permitting. A
mining company needs to obtain a number of
environmental permits under the Environmen-
tal Code and its by-laws, which normally are as-
sessed simultaneously and include a permit for

environmentally hazardous activity,!4?

permits
for adjoining activities and facilities, primarily
sintering, and other processing,'* and a permit
to regulate impacts on water systems via dams
or efferent of groundwater!**. These assessments
are meant to mitigate negative environmental
effects arising from the operation of the mine and
its adjoining infrastructures, and conditions to
the permits are also decided upon.!*® In Sweden,
applications are handled by the Land and Envi-
ronmental Court. Decisions can be appealed to
the Land and Environmental Court of Appeal,
and then on further up to the Supreme Court (by
leave of grant). All affected rights-holders have
legal standing, including environmental NGOs
(Environmental Code ch. 16 s. 12-13),'4¢ and pro-
cedure consists of a complete trial, which means
that access to justice in such a process is consid-
erably better than that of a mining permit.

All in all, participation of stakeholders and
rights-holders in permit decision-making, in

Sweden, is broader, in the context of environ-

140 Prop. 1988/89:92, p. 69.

141 Darpé 2013, p. 497-499.

142 Environmental Code ch. 9 ss. 1, 6; Regulation on En-
vironmental Examination (2013:251), ch. 4 s. 11.

143 Regulation on Environmental Examination ch. 4
ss. 12, 14.

144 Environmental Code, ch. 11 ss. 3, 9.

145 Prop. 1997/98:90, p. 151-2.

146 Prop. 1997/98:45, p. 485.
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mental permits, at the environmental courts. The
Government, acting as both the permit authority
and the appeal body, significantly restricts col-
laborative government for mining permits. Ap-
peals are only possible via limited trials at the
SAC, targeting possible procedural and margin
of appreciation errors. Sami reindeer herding
communities not directly connected to the im-
mediate mining area have had difficulties gain-
ing access to the appeal system, despite being
affected by mining-related transport, facilities,
etcetera, and, where they have had legal stand-
ing, their influence has been slim due to the lim-
ited nature of trials at the SAC.1¥” At the same
time, environmental NGOs can appeal mining
permits (Minerals Act ch. 16 s. 4 a). For both per-
mit phases, the best possibilities to influence de-
cisions happens mainly via the EIAs, since they
are tightly connected to the permit procedures

and assessments.

4.3 Comparative viewpoints

Environmental and mining permit procedures
play a key role in the governance of mining in
Finland and Sweden. The Finnish Mining Act,
however, is more recent and attests to a more
modern approach, given its stated objectives of
balancing public and private interests while in-
cluding rights-holders, including the protection
of the environment as well as Sami culture with-
in the Sami Homeland. Nonetheless, a mining
permit has similar functions in both countries —
it determines the right to exploit minerals and
how to balance opposing public interests. In Fin-
land, the balancing of conflicting interests is a le-
gal consideration, while Swedish law, with “ar-
eas of national interests” for differing purposes,
leaves, explicitly, more room for steering — es-
pecially where the Government becomes the au-

thority of first instance. In Sweden, if the county

147 Cf. SAC 2014 not. 65, referred to above.
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administrative board involved disagrees with
how the Mining Inspector aims to balance these
public interests, the decision is then elevated
to the Government. Important to stakeholders’
and rights-holders” access to justice, the Finnish
mining permit decision can be appealed to court
for a full trial, where the Swedish legislator has
retained a political steering of the permitting
process with the Government as an important
authority.

Another difference between the two coun-
tries” laws is the legislative technique used in the
key provisions for permit consideration. In the
Swedish Minerals Act, the provision (ch. 4 s. 2)
stipulates that the authority must approve an
application if the prescribed conditions are met
(low threshold), whereas the Finnish legal text
allows for both the conditions and hindering
(impediments) of approval of a permit, leaving
more room for balancing diverse interests by the
competent authority.

In both countries, a key function of the en-
vironmental permit procedure is to determine
mitigation measures for preventing and min-
imising environmental harm and risks. How-
ever, the Finnish environmental permit system
seems to provide stronger environmental safe-
guarding; rejection of a permit application on
environmental grounds is a real option, if sig-
nificant environmental pollution risk is difficult
to prevent through permit conditions. Swedish
practice seems to emphasise the mining permit
as a threshold decision, while the environmental
permit procedure is important only for stating
permit conditions so as to mitigate environmen-
tal harm.!#®

In the Finnish permit process, procedures
for participatory rights go beyond the minimum
requirements of the Aarhus convention, but nei-

ther the Environmental Protection Act nor the

148 See also Pettersson et al. 2015, 243-244 and 251.
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Mining Act contain regulations on interactive
modes of participation, which are close to con-
ventional, top-down participatory models. In
Sweden, the EIA, with its broad consultations,
is integrated tightly into both the mining permit
and environmental permit procedures. There-
fore, Swedish permitting includes a wider range
of tools for co-operative relations between a de-
veloper, governmental bodies, individuals, local
communities, and NGOs. A relevant question,
however, is whether or not consultation occurs
too late for seeking consensus or preventing po-
tential conflicts. If consultation takes place after
crucial technical and financial decision-making,
the room for collaborative governance can be
small or even negligible, which is the situation
regarding the weak level of influence Swedish

Sami reindeer herding communities have.

5. Conclusions

The primary task of this article has been to
highlight the relationships between collabora-
tive governance and mining-related laws, with
a comparative focus on Finnish and Swedish
legislation. We first identified the differences be-
tween the two countries in the context of Sami
rights. These rights play a very different role in
Swedish permitting practices from the Finnish
practices. Compared to Swedish law, Finland’s
Mining Act offers strong protection for Sami
culture and livelihoods within the “Sami Home-
land”. Mining companies have refrained from
seeking mining permits for areas within the
Sami Homeland in Finland so far. The situation
is nearly the opposite in Sweden where affected
reindeer herding communities are often impor-
tant right-holders and stakeholders in the per-
mitting practices. The lack of substantial guar-
antees in Swedish legislation to restrict approval
of permits (i.e. in case of significant impairment
of the reindeer herding), combined with the ab-

sence of a direct consultation duty of the State
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and state authorities regarding the Sami as an in-
digenous people, signifies that the communities’
potential to actually make a difference concern-
ing the content of crucial decisions is slim.

Outside of Sami and reindeer herding rights,
our analysis has focused on land use planning,
environmental impact assessment, and mining
and environmental permit systems. We found
that the laws of land use planning and EIA sys-
tems, in both countries, have clear collaborative
goals and potential. The laws support collabo-
rative governance, and interactive processes are
meant to exist where manifold expertise and
views of stakeholders are shared and taken into
account. Land use planning and EIA procedures
provide sound frameworks for collaborative
practices whereby various modes of collabora-
tive governance (e.g. interactive meetings, work-
ing groups, and workshops) can be used, and
they can be tailor-made to the characteristics of
the case in question.

There are also clear differences between the
jurisdictions. Specific land use planning prior to
a mining permit is not mandatory in Sweden as
it is in Finland, in most cases. In the Finnish sys-
tem, especially the master planning has a critical
role in the local governance regarding mining
developments. As a rule, a planning decision is a
precondition for the mining permit, and munici-
pality-level planning can be used for designating
areas for mines or restricting mining operations.
In this respect, mines are not in a special position
compared to other land use interests. The auton-
omy of municipalities in planning issues means
that only in exceptional circumstances can the
State force municipalities to start planning pro-
cesses.

Swedish law lacks clear ties between plan-
ning decisions and the mining permit, and bind-
ing planning decisions are made in a late phase.
The detailed plans, which are of importance in

this context, are directed in the steering of infra-
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structure, buildings, dams, and such, after the
necessary mining and environmental permits
have been obtained. Although a municipality
may use detailed planning and building permit
procedures for rejecting mine operations, the
likelihood for doing so at such a point in plan-
ning is slim. New mines are typically planned
for rural areas where only a non-binding com-
prehensive plan exists. While the Swedish com-
prehensive plan has similar steering functions as
the Finnish master planning, it is not utilised for
mineral developments per se. Instead of munic-
ipal plans, Swedish law relies on a set of broad
land use and resource management provisions
from within the Swedish Environmental Code
for the balancing of public interests and regard-
ing specific areas (such as areas with conserva-
tion interests, reindeer herding, mineral depos-
its, and wind energy). The provisions are to be
applied, then, both in planning decisions by the
municipality and in a mining permit assessment
by the Mining Inspector or the Government.

It is noteworthy that in planning and EIA
law neither in Finland nor Sweden is it required
that the outcomes of the processes achieve broad
support of the stakeholders/rights-holders; the
laws only set broad frameworks for the parti-
cipatory and collaborative processes. Collabo-
ration in planning is heavily dependent on the
planners” and municipalities” choices, while
collaborative modes are developer-driven in an
EIA. In both countries, the planning and EIA
law enables a minimalistic approach from the
perspective of collaborative governance; the pro-
cess must include formal hearings, but genuine
dialogue, negotiations, co-operation, and broad
consensus can be absent and without legal con-
sequences. On the whole, the planning and EIA
legislation in the two countries have collabora-
tive aims and characteristics, but they do not

represent collaborative governance in a strict
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sense (joint decision-making or broad consensus
on the crucial decisions).

When it comes to environmental and min-
ing permit procedures in Finland and Sweden,
both jurisdictions maintain provisions on hear-
ings for the public, but, as for outcomes, only
issues and values reflected by substantive pro-
visions within sectoral statutes can be taken into
account. In Sweden, permit assessment under
the Minerals Act, which stipulates that a permit
must be granted if certain conditions are fulfilled,
has no consensus-seeking characteristics, while
the Finnish Mining Act reflects the idea that the
mining authority should provide a multitude of
permit stipulations in the act of balancing vari-
ous interests. In both countries, a permit appli-
cation must be accepted or rejected based on the
substantive requirements under the respective
sector legislation — parties cannot just agree on
the content of a permit decision, and also condi-
tions for operation must be given irrespective of
consensus or lack thereof.

Consequently, our legal analysis supports a
collaborative-theories critique that meeting the
demanding conditions of collaborative govern-
ance (in terms of deliberation and negotiation)
is, in practice, highly difficult due to substan-
tive provisions in legislation as well as power
imbalances between actors and rights-holders.
Legal norms do not always create incentives for
developers or legal competence of authorities to
negotiate or seek compromises. This can be the
case, for example, if a developer anticipates that
an application will fulfill the preconditions and
a permit will likely be granted. Authorities also
have a legal duty to grant permits irrespective
of potential local resistance; they must abide by
the law, and general principles of administrative
law treat private parties alike.

Our analysis has identified both the manner
and the timing of participatory procedures as

key issues for successful collaborative practic-
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es. When participatory procedures are initiated
alongside the technical development of a project
by a mining company, a range of project alter-
natives can be open for collaborative consider-
ations. Such a process supports co-operative
designing of a project and enables efficient solu-
tions in determining and addressing conflicting
issues, in-line with collaborative governance. In
this respect, there appears to be room for im-
provements in both countries but in different
ways. Such improvements would mean a recon-
sideration of the timing of mining EIAs (both
countries), and earlier legally binding land use
planning prior to permit decisions (Sweden). In
Finland, improvement would technically mean a
simple change, such that a mining permit appli-
cation must include an EIA report and reasoned
conclusions (a return to the legal framework
existing prior to the 2019 amendments of the
Finnish Mining Act). In Sweden, improvement
would call for more radical changes, both with
respect to the planning instruments and to the
structure of the Swedish EIA law. Under these
conditions, an EIA, or part of it, would precede
the mining permit procedure, and provisions
would support utilising such an EIA more as
a planning tool and early-phase participatory
platform. This is something that needs close as-
sessment for the Swedish legislation on mine de-
velopments; there may be other, more suitable
and less far-reaching amendments to engage, as
well.

At the same time, we consider that more rig-
orous and detailed regulation on the means of
collaboration (e.g. requirements to use certain
interactive methods) is not a panacea that would
lead to better planning and genuine collabora-
tion in the field of mining. Regulatory design
regarding collaborative means requires holistic
analysis, wherein both procedural and substan-

tive sides of law are simultaneously considered.
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